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This presentation focuses on the scope of application of CISG (Part I. – Articles 1-6). As introduction to the session, it highlights:

(i) 
what are the criteria for the application of CISG (international sales agreement), 

(ii) if CISG is applicable to the international sales agreement subject to the legal dispute,


a) which contractual stipulations are governed by CISG (formation of the contract, rights and obligations of the parties), and

b) which contractual stipulations fall outside the scope of the CISG (validity and property law issues) and shall be decided on the basis of national law applicable pursuant to conflict-of-law rules of the forum; 

(iii) 
methods of filling “external gaps” of CISG (issues not governed by the CISG) and “internal gaps” (matters governed by CISG but which are not expressly settled in it); and

(iv) 
the demarcation towards national law and EU-law (Article90 CISG).

The ruling on these issues by courts or arbitral tribunals shall precede  the application of  the uniform sales law.

(1) 
Introduction

1.1 
The interests of business required an international unified law in the area of international sales contracts, in one of the most important types of international commercial relations. The advantage of unified law is that it avoids the hazards of applying private international law and foreign substantive law by different national forums, therefore, it reduces the legal risk of international transactions and thereby provides a greater level of certainty to the parties to the international sales contract. Unified law promotes greater legal predictability and security. 

The efforts to achieve a uniform law for international sales led first to the adoption of the Hague Conventions
 in 1964. Following their failure due to the limited ratifications, UN Convention on Contracts for International Sale of Goods (CISG) was signed in 1980, which Convention was eventually to replace the Hague Conventions. The success of CISG may be measured both by the large number of Contracting States (currently 64 states, including almost all major states in international trade) and the large number of cases decided by courts and arbitral tribunals by applying the Convention.

Unless parties stipulate a law to govern their contract in case of a dispute, they cannot be sure which law a tribunal will actually apply. The drafters of CISG believed that the unpredictability spawned by the conflict of laws was a very crucial obstacle needed to be overcome. An important function of the CISG is, therefore, to eliminate or at least reduce the need to resort to conflict of laws rules.

1.2 
The key to the Convention's success in achieving its preeminent goal - predictability - is the emergence of a "jurisprudence of international trade." Achieving this end requires not only world-wide adoption of the Convention, but also the development of a uniform body of case law interpreting its provisions. Article 7 provides: 

(1) In the interpretation of this Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade. 

(2) Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled in conformity with the general principles on which it is based or, in the absence of such principles, in conformity with the law applicable by virtue of the rules of private international law.

Thus, the main tool provided in the CISG for achieving a uniform jurisprudence is Article 7 (1) which instructs adjudicators to uphold the "international character" of the uniform law and to respect "the need to promote uniformity in its application." Divergent interpretations of the Convention would lead back to the fiery uncertainties the Convention's drafters intended to eliminate. The rule of interpretation found in CISG Article 7 (1) requires, in principle, that tribunals in one Contracting State consider the opinions formed at tribunals in other Contracting States. 

However, the uniform interpretation of CISG in the jurisprudence is not supported by any exclusive court of last instance, as for the interpretation of European law, the European Court of Justice is the last instance court. The application of CISG are as much within the competence of the national court as "internal" national law, with the peculiarity that the Supreme Court of a specific state is not the exclusive court of last instance, but rather one last instance among many. 
 If we add that CISG is applied by various arbitartion tribunals, one can perceive the complexity of the problem of uniform interpretation.

Moreover, this task is especially difficult because one must constantly observe how other highest courts decide and one is more dependant on the access to information via the legal academic community than is the case in domestic law. 

Finally, when dealing with matters as the uniform sales law, as the CISG, which is of central importance for the „lex mercatoria”, the courts must look at other international uniform law instruments in the course of its „autonomous interpretation”. Such instruments are the rule-summarizing attempts e.g. the Principles of International Commercial Contracts from the Institute for the Unification of Private Law in Rome, which are comparable to the Restatements of the American Law Institute, or the Principles of European Contract Law, which aspire to outline the infrastructure for a European contract law.

1.3 
Chapter I of CISG (Articles 1-6) concerns the scope of application of CISG and contains two groups of provisions. Articles 1, 2, 3 and 6 lay down which contracts fall within the scope of CISG; Articles 4 and 5 determine the extent to which they are governed by the CISG. Article 6 also belongs in the second group in so far as it enables the parties to partially exclude the CISG. 

(2) 
Sphere of Application of the Convention: International Sales Contracts

The preliminary task facing a judge or arbitrator called upon to resolve an international  sales contract dispute is to determine which legal rules apply to the various questions presented. This task requires the adjudicator to undertake a conflict of laws analysis. 

2.1 
Territorial scope of application

As a first step, the tribunal must determine whether the contract triggers the application of the Convention. Article 1 (1) provides: 

„This Convention applies to contracts of sale of goods between parties whose places of business are in different States: 

(a) when the States are Contracting States; or 

(b) when the rules of private international law lead to the application of the law of a Contracting State.”

Article 1 is a conflict-of-laws rule that separates "international" sales of goods from domestic ones. If the particular transaction is for the international sale of goods, the substantive provisions of the uniform law automatically apply in lieu of the parallel provisions of domestic law. This first step actually substitutes the CISG's conflict of laws rule for the domestic conflict of laws rule that the tribunal would otherwise have applied to determine the applicable substantive law.

Thus, a basic requirement for the application of the Convention is that the parties have their place of business in different Contracting States.
 The only international requirement is place of business or habitual residence in two different Contracting States. But this international prerequisite must be discernible from the dealings of the parties, from pieces of information disclosed by them or other circumstances (Article1(2)). 

The application of the CISG, when both parties have their places of business in different Contracting States, is of course the easy case. In addition, even if one or both of the parties have their places of business in a State which is not a Contracting State, the Convention applies if the rules of private international law of the forum lead to the application of the law of a Contracting State.
 In such a situation the question arises which law of sales of that State shall apply. If the parties to the contract are from different States, the appropriate law of sales is the CISG.

If the agreement contains a choice of law clause, referring to the law of a Contracting State, without other qualifying terms specifying which rules are meant, it is long established that such a reference includes the application of CISG as part of the chosen law.

2.2 
Scope of Application of Ratione Materiae - Sale of Goods 

The Convention is applicable to contracts for the sale of goods only. These are movables. Therefore, contracts for the sale of real property or rights do not fall under the Convention. Even if rights embodied in negotiable instruments were treated like movables under domestic law, they would not fall under the Convention.


Articles 2 and 3 expressly exclude some transactions from the scope of CISG: 

Articles 2: 

This Convention does not apply to sales: 

(a) 
of goods bought for personal, family or household use, unless the seller, at any time before or at the conclusion of the contract, neither knew nor ought to have known that the goods were bought for any such use; 

(b) 
by auction; 

(c) 
on execution or otherwise by authority of law; 

(d) 
of stocks, shares, investment securities, negotiable instruments or money; 

(e) 
of ships, vessels, hovercraft or aircraft; 

(f) 
of electricity. 

Article 3

(1) Contracts for the supply of goods to be manufactured or produced are to be considered sales unless the party who orders the goods undertakes to supply a substantial part of the materials necessary for such manufacture or production. 

(2) This Convention does not apply to contracts in which the preponderant part of the obligations of the party who furnishes the goods consists in the supply of labour or other services.

CISG does not govern distribution agreements as such, where commercial agency (commission agency) aspects prevail, but each individual sales contract concluded under a distribution agreement falls within the scope of the Convention.

The question arises whether computer software can fall under the Convention. There are certainly good reasons to enlarge the scope of application of the Convention by interpreting the concept of goods not literally. There is no dispute whatsoever if the software is „burnt in” the tangible property, e.g. software operating mobil phones, engines of cars, various medical instruments, etc. In such a case, the software shall be unseparable form the goods subject to sale. If the contract concerns so-called standard software, i.e., a program not designed especially to meet a specific customer's demands, and if this program is recorded on a disk or tape, one could argue that the object of the sale falls under the Convention since it is movable and therefore classify as "goods". The special problems of copyrights in regard to standard software could be solved according to Arts. 42 and 43. The second case differs from the first one in that regard that software is stored on a separate carrier, which in the first case there is no separate carrier.

If the software is specifically designed for a customer, such agreement would be regarded as a contract in which a preponderant part of the obligation consist in the supply of certain services and therefore excluded from the Convention by Article 3(2).

2.3 
Relation to other conventions and EU law

Article 90 gives priority to other international agreements as it provides: 

„This Convention does not prevail over any international agreement which has already been or may be entered into and which contains provisions concerning the matters governed by this Convention, provided that the parties have their places of business in States parties to such agreement.”

Thus, the CISG gives way to any other international agreement, whether it entered into force, or was concluded, before or after the CISG. The only condition is that both of the states in which the parties have their places of business must be states parties to that international agreement. Two practical questions arise in connection with European countries: 

(i) 
firstly, what is the effect if the concerned Contracting States are parties to the Rome Convention on the Law Applicable to Contractual Obligations (1980), 

(ii) 
secondly, the growing body of European private law, enacted by directives (implemented by the Member States of the EC) or regulations, results in overlaps with provisions of the Convention and thereby raises the question of whether the European legislation, since it is based on the EC Treaty, takes priority over the CISG by virtue of Article 90.

2.3.1 
Relation to the Rome Convention
The object of the Rome Convention was to eliminate the inconveniences arising from the diversity of the rules of conflict in the field of contract law. The rules of the Rome Convention shall apply to find the applicable legal system to contractual obligations in any situation involving a choice between the laws of different countries. The Rome Convention contains a conflict clause regulating relationship with other conventions (Article 21) 
 which clause is similar to Article 90 of CISG.  

Thus, if the place of business of both parties to the legal dispute are in states parties to the Rome Convention, Article 90 provides that this convention on the conflict of laws is to decide which law is applicable. If the convention on conflict of laws invokes the law of one of the Contracting States of CISG, that would also result in the application of CISG. Consequently, although CISG - in Article 1(a) - lays down its own scope of application by a conflict rule, in practice, the Rome Convention’s uniform conflict of law rules do not collide with the provisions of CISG which focuses on substantive law.

2.3.2 
Relation to the EU law
Problematical, and of current interest, is the question whether legal measures of the European Community can claim priority under Article 90. The problem of European Law conflicting with the CISG is becoming more and more interesting: recent directives in the field of private law regulate issues which directly fall under the scope of CISG's provisions: the Directive on late payments
 and the so-called E-commerce Directive
. Previously, the EU legislation in the private law barely conflicted with the CISG since it affected mainly consumer protection matters (i.e., Directive concerning liability for defective products
, Directive on distance selling
) which are excluded from the scope of CISG (Articles 2(a) and 5).

According to the majority opinion, Article 90 does not grant priority to EU legislation over CISG. As being secondary EC law, neither regulations (which are directly applicable in Member States) nor directives (which are addressed only to the Member States and must be transposed into domestic law by those states) are international agreements even if they have their basis in the (former) EEC and EC Treaties.
 An interpretation to the contrary would have the result that such directives would jeopardize the uniformity achieved in regard to international transactions by the CISG and, in particular, to cause a split in the CISG depending on whether it is applied by courts obliged to apply law implemented by directives (or other European legislation) or courts not bound by European law (either directly or by conflict of laws rules).

(3) 
Limited scope of the unified law - Issues Excluded from Convention’s Scope: Validity, Property and Other Issues

3.1 
Having established that the subject matter of the contract is an international sale of goods and that it falls under CISG, the tribunal shall next ascertain whether the substantive provisions of the uniform law actually govern the issue in dispute. The unification of sales law is limited in scope. The Convention is designed to govern only the formation of the sales contract (part II) and the rights and obligations of the seller and the buyer arising therefrom (part III); it is not designed to govern (most) validity questions or 'property' questions relating to the rights of third partes.


Therefore, important questions that frequently arise in connection with a sales transaction are left to internal / national law, determined through the rules of private international law. The Convention provides two kinds of exceptions from its application:

(i) 
First, the CISG explicitly permits the parties to "exclude the application of this Convention or . . . derogate from or vary the effect of any of its provisions" (Article 6.) subject to certain limitations.
 Parties often exercise this freedom to specify the body of law to govern their contract for the international sale of goods.

(ii)   
The second kind of exception from the application of the Convention's uniform rules is the exclusion of certain disputes from its scope. 

As presented in Section 2.2 above, the CISG excludes numerous types of contracts from its scope, in particular contracts historically covered by specialized local rules.
  Further, the drafters of the CISG avoided a complex area of potential disagreement by excluding from the Convention's scope the question of "the liability of the seller for death or personal injury caused by the goods." They also attempted to preserve the effect of domestic consumer protection legislation by excluding certain transactions with consumers from the Convention's scope.

Finally, the drafters excluded questions of property and validity from the Convention's scope. Article 4 provides that: 

'This Convention governs only the formation of the contract of sale and the rights and obligations of the seller and buyer arising from such a contract. In particular, except as otherwise expressly provided in this Convention, it is not concerned with: 

a) the validity of the contract or of any of its provisions or of any usage; 

b) the effect which the contract may have on the property in the goods sold.' 

Consequently, CISG is simply "not concerned" with issues relating to the validity of the sales contract; nor is it concerned with the effect which the contract may have on the property in the goods sold. 

3.2 
Validity of contractual provisions
3.2.1 
Although validity issues implicate an important category of cases, the Convention does not provide guidance on how to determine whether a given issue is related to validity. Article 4 (a) thus creates a methodological quagmire that tribunals must carefully negotiate.

Since the CISG is generally not concerned with validity, most problems which fall under this heading -- like, e.g., fraud, duress, mistake or the reasonableness of contract terms -- must be resolved in accordance with domestic rules of law.

Indeed, the CISG drafters made no attempt whatsoever to prescribe the legal effect of a mutual mistake as to the existence of the subject matter of the contract, a seller's negligent or fraudulent misrepresentation as to the quality of the goods, a seller's threat not to perform unless a price-increase is secured (i.e. economic duress), an allegedly unreasonable disclaimer or limitation of liability, a "penalty" clause, etc. 

The applicable domestic validity rules serve to fill in the wide validity 'gap' in the Convention which is openly acknowledged by Article 4. 

3.2.2 
A related, yet more difficult problem is the question of concurrent - and thus potentially 'competing' - domestic remedies. For example, depending on the circumstances of the particular case, a buyer's domestic law claim for rescission by reason of a seller's negligent or fraudulent misrepresentation as to the quality of the goods (i.e., the remedy which domestic law provides in such an 'invalidity' situation) might overlap (and thus also compete) with the CISG avoidance rules, just as the same seller's liability for the economic consequences of such a misrepresentation would - at least in some situations - appear to overlap with the Convention damages regime.

Naturally, as solutions to a given legal problem may vary (in detail) from state to state, there is at least some risk that the outcome of a given case, decided in accordance with the domestic law applicable to it, might be different if decided in accordance with the domestic law of another state. For this reason, courts and arbitrators may have reasons to exercise restraint before they permit differences among domestic validity rules to make detriment to the otherwise uniform Convention remedial solution. On the other hand, courts and arbitrators should also take into consideration that the Convention may not pre-empt ('trump') domestic rules designed to police against unfairness since the drafters of the Convention rejected a rule which would have limited recourse to competing rules of domestic law.
 It is an unresolved question to which extent the CISG avoidance rules serve to displace (or compete with) domestic law claims for rescission, e.g. by reason of mistake or misrepresentation.

3.3 
Property issues

3.3.1 
Article 4 (b) of CISG expressly excludes the transfer of ownership from the issues covered by CISG. This exclusion is due to the impossibility of drafting a uniform rule relating to the transfer of ownership. In some legal systems, property passes at the time of the conclusion of the contract, whereas in other legal systems, property passes at some later time, e.g. when the goods are delivered to the buyer. Thus, it was not regarded possible to unify the rule on this point, nor was it regarded necessary to do so, since rules are provided by this Convention for several questions linked to the passing of property (i.e., transfer of risk).

3.3.2 
Article 30 provides that the seller must deliver the goods, hand over any documents relating to them and transfer the property in the goods, as required by the contract and this Convention.

Article 30 not only obliges the seller to deliver, but also to transfer the property in them. How exactly this obligation of transferring the property is to be satisfied lies beyond the scope of the Convention and is, therefore, governed by domestic law. Domestic law, therefore, determines whether the property passes when the contract is concluded, which documents may be necessary for the transfer of property and so on. For certain provisions, there may arise quite complicated combinations of domestic law and obligations founded on the Convention: If according to the contractual stipulation the seller transfers the property only after the full payment of the purchase price, then this retention of title is primarily an admissible modification of his obligation under the Convention to transfer the property. The question, however, whether the seller can retain title at all despite the delivery of the goods and whether the title passes automatically with the payment of the balance of the purchase price or whether another transfer act will be necessary, are subject to the regulations of domestic law.
 

3.3.3 
As the Convention is concerned with the inter partes rights and obligations of the seller and buyer and is not concerned with the effect which the contract may have on the property in the goods sold, the question of whether a given buyer, as a 'good faith' purchaser, cuts off rights which creditors or other third parties might otherwise have in the goods is not a CISG problem, but rather an issue to be decided under the otherwise applicable domestic law. Similarly, the right of a seller to obtain restitution of goods delivered may well be restricted by local (insolvency) laws protecting the rights of buyer's creditors.

3.4 
Other issues not governed by CISG


It must be noted that there are a lot of other issues which, albeit not expressly excluded from the Convention’s scope of application, are nevertheless not governed by the CISG. 

These matters, i.e. the ones not governed by the CISG ( to which some refer as “external gaps” or “lacunae intra legem” and others simply as “issues not governed by the CISG”) have to be kept distinguished from the matters governed by the Convention but which are not expressly settled in it, generally referred to as “internal gaps” or “lacunae prater legem”. This distinction is necessary as the different types of gaps are addressed differently. Whereas the “issues not governed by the Convention” are to be filled by resorting to the applicable law by virtue of the rules of private international law of the forum, the “internal gaps” “are to be settled in conformity with the general principles on which the Convention is based.

Please find below a non-exhaustive list
of issues not governed by the Convention upon which the tribunal shall decide by resorting to the applicable law by virtue of the rules of private international law of the forum:


-
validity of penalty clauses;


-  
validity of clauses limiting or excluding liability;


-
validity of use of standard contract
;

- 
validity of choice of law clause
.


-
set-off;


-
statute of limitations
;


-
agency;


-
validity of settlement agreements;


-
legal capacity or whether a company has legal personality;


-
assignment of receiveables;


-
assumption of debts;


-
validity of the establishment of a bank guarantee in favor of the seller;

(4) 
Internal gaps

Part III of the Convention regulating the rights and obligations is not exhaustive; otherwise there would be no internal gaps. As examples, this paper highlights two issues: (i) burden of proof relating to the liability for damages, and (ii) determination of statutory delay interest rate. These examples demonstrate how difficult it is to achieve unifom application of CISG.

4.1
Burden of proof relating to the liability for damages
Relating to the liability for damages, the distribution of the burden of proof falls within the Convention’s scope, even though it is generally not expressly set forth and clarified in the Convention.
 

Article 74 provides that: “Damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach. Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach of contract.”

There are two approaches concerning the allocation of burden of proof. Pursuant to the first one, the aggrieved party has to prove (i) the breach of the contract, (ii) the amount of loss, (iii) the casual link between the breach of contract and the loss, furthermore, (iv) he has to prove that the loss was foreseeable to the other party at the time of conclusion of the contract.
 The other theory purports that with regard to the foreseeability, the structure of Article 74 (first sentence: main rule of full recovery, and second sentence: exception, limitation to the main rule) may suggest a different interpretation: the injured party has to prove the breach, the loss and the casual link between them, whereas it is for the party in breach to object and prove that the loss was unforseeable.
 Certainly, it is in the interest of the defendant to prove the lack of foreseeability as a method for limiting or escaping liability.

However, the latter view does not take into account that the foreseeability test contains  an objective and a subjective element. The wording “the party in breach foresaw or ought to have foreseen” makes it clear that the party claiming damages do not need to prove that the party in breach really foresaw the loss, proving that the party in breach was objectively in a position to foresee the loss will be enough.
 If this criteria is not fulfilled, the plaintiff still has the possibility to prove that the defendant foresaw the consequences of the breach, i.e., due to his warning before the conclusion of contract. 

The supporters of the view that the burden of proving foreseeability - as proving other objective elements of liability - is on the plaintiff further argue that the function of the rule is to impute liability.
 

In practice, case-law is also divided following the different scholarly interpretations relating to the allocation of burden of proof: while Handelsgericht Zürich held that the plaintiff has to prove all objective requirements of the claim for damages: loss, casual link and foreseeability of losses,
 Amtsgericht München ruled against the defendant because it failed to prove in the given case that the costs of repair, as damages, were unforeseeable.

On the other hand, the manner in which evidence may be furnished, in particular the admissibility of evidence, the standard of proof is determined under the procedural rules of the lex fori. Therefore, a court is also entitled to apply domestic provisions to estimate the loss. For example: the CISG does not contain the limitation found in some jurisdictions (for example, the United States) that damages must be proved with reasonable certainty. This limitation may, however, be applied as part of the domestic law of the forum since “problems of proof and certainty of loss are procedural matters which remain within the province of national law, and procedural conceptions may still serve as covert limitations on CISG consequential awards."
 

4.2 
Determination of interest rate

Due to irreconcilable differences among the delegations participating to the Vienna Convention with regard to the appropriate method for fixing the interest rate, the drafters left the issue unanswered in the text of Article 78.

Nevertheless, the interest issue is considered to fall within the scope of application of the CISG (as the CISG does establish a general entitlement to interest) although the actual figure it is not to be determined through the Convention or its general principles, but by resorting to the domestic law that otherwise applies to the contract if the Convention would not be applicable. Determining the actual interest rate is one those cases where the general principles of the Convention (if there are any pertaining to interest) cannot be applied. Additionally, even if there are general principles that may give some guidance on this matter, they are not helpful in terms of assuring either certainty or uniformity.

Although resorting to domestic rules of private international law is not, of course, the best solution, it is, however, the sole appropriate method to apply Article 78. Rules of private international law, although not expressly indicated as the applicable method under Article 78, nonetheless should be applied ex Article 7 (2). Thus, in the absence of any general CISG principle for the determination of the appropriate interest, solving the issue according to the applicable domestic law is expressly provided for by the Convention as a default rule, while resorting to any other method is expressly outside the scheme of the Convention. 

As recourse to the domestic law, in the Member States of the EU, a uniform delay interest rate for businesses will be established due to the implementation of the Directive 2000/35/EC on combating late payment in commercial transactions into the national laws.

(5) 
Conclusion 

The Convention was not designed to deal with each and every problem which might arise in connection with an international sale. Even assuming that the transactions concerned qualify as international sales of goods under Articles 1, 2 and 3, we still need to ask whether the resolution of the particular issue is governed by the rules in CISG Parts II and III.

If a court faces any problem which is not expressly settled by CISG, it has to decide whether this issue falls outside the scope of CISG or there is an internal gap. In the latter case, Article 7 on the unifom interpretation is of major importance as when a matter is not directly solved by the Convention, the general principles of the Convention must primarily guide. However, the Convention also expressly states that if its general principles do not give any help, the domestic law should be applied.

National rules on the law of sales of goods are subject to sharp divergencies in approach and concept. Thus, it is especially important to avoid differing constructions of the provisions of this Convention by national courts, each dependent upon the concepts used in the legal system of the country of the forum. To this end, Article 7 emphasizes the importance, in the interpretation and application of the provisions of the Convention, of having due regard for the international character of the Convention and for the need to promote uniformity.

___________
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� 	Zweigert-Kötz: An Introduction to Comparative Law, (translated by Tony Weir), North-Holland Publishing Company, 1977, 22.





� 	Uniform Law for the International Sale of Goods /ULIS/ and Uniform Law on the Formation of the Contracts for International Sale of Goods /ULF/.





� 	As Peter Schlechtriem pointed out: The rule in Art. 7(1) CISG compels the discipline, so to speak, that members of an orchestra without a conductor must exercise: no easy task when one essentially gives the cadence himself, which the others must follow. Uniform Sales Law in the Decisions of the Bundesgerichtshof; 50 Years of the Bundesgerichtshof [Federal Supreme Court of Germany] - A Celebration Anthology from the Academic Community (Translation by Todd J. Fox).





�  	The role of UNIDROIT Principles, Principles of European Contract Law and other soft laws in the field of lex mercatoria will be elaborated in detail in the presentation of Nicole van Crombrugghe.





�  	If there is more than one place of business, the application depends on the place of business in a Contracting State with the closest connection to the contract and its performance, Art. 10. If there is no place of business, the habitual residence of the party must be in a Contracting State. 





� 	If, for example, a contract is concluded among Germans in Germany and only later it turns out that one of the contracting partners has his place of business just across the border in France from where delivery is to be made, this would not be an international sale under the Convention. (Peter Schlechtriem: Uniform Sales Law - The Experience with Uniform Sales Laws in the Federal Republic of Germany (Juridisk Tidskrift (1991/92) 1-28).





�  	However, pursuant to Article 95, any State may declare that it will not be bound by subparagraph (1)(b) of article 1 of this Convention. The following states made reservations under Art. 95.: China (PRC), Singapore, St.Vincent & Grenadines, and the United States declared that they would not be bound by Article 1(1)(b). The Czechoslovak Socialist Republic had made a similar declaration.





� 	Article 2(d) expressly exempts negotiable instruments from the application of the Convention.





�  	See: CISG Advisory Council Opinion No. 4 on Contracts for the Sale of Goods to Be Manufactured or Produced and Mixed Contracts (Article 3 CISG), 24 October 2004.


�  	Article 21 of the Rome Convention provides: "This Convention shall not prejudice the application of international conventions to which a Contracting State is, or becomes, a party".





�  	Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating late payment in commercial transactions.





� 	Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market ('Directive on electronic commerce').





�  	Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the Member States concerning liability for defective products.





�  	Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers in respect of distance contracts.





� 	Please see a contrary interpretation in the Hungarian Constitution which qualifies the Accession Treaty as an international treaty and thereby EU law as applicable international law made upon supremacy divided between the Hungarian State and the EC (Article 2/A.)
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�  	Peter Schlechtriem, The Seller's Obligations Under the United Nations Convention on Contracts for the International Sale of Goods, Published in Galston & Smit ed., International Sales: The United Nations Convention on Contracts for the International Sale of Goods, Matthew Bender (1984).
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�  	Eric C. Schneider, Measuring Damages under the CISG - Article 74 of the United Nations Convention on Contracts for the International Sale of Goods, 9 Pace International Law Review, (Summer 1997), 230.
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