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1. 
It is a general trend in current civil law to ensure a high level of consumer protection.  The far-reaching harmonisation in the EU relating to consumer protection rules also reached - among other aspects
 - one core issue of civil law, the liability for breach of contract.  

As the national legislators implemented Directive 1999/44/EC on certain aspects of the sale of consumer goods and associated guarantees (the "Directive"), the Directive's provisions were adopted generally not only to consumer contracts, but - as a modernization of national civil laws - the respective provisions of the Civil Codes on warranty were amended as well (i.e, Austria, Germany, Hungary). In this way, certain rules of the Directive are applicable not only to consumer contracts (in B2C relations). 

It shall be noted that one of the clear intentions of drafting the Directive was to keep it, wherever possible, parallel to the CISG so as not to create disparity on the international level by harmonization in the European field. In effect, some of the articles are exact copies of CISG provisions. 


Although consumer contracts are excluded from the scope of application of CISG (Art. 2 (a)), it seems to be justified to examine the effect of such new rules on the international sales contracts. 

In particular, the so-called right of redress of the retailer against its supplier in connection with the liability vis-á-vis the consumers (end users) is of importance as a claim arising from the breach of the international sales contracts concluded between such retailer and its supplier (that is the earlier person in the contractual chain).
2. 
On the basis of Directive, national laws introduced provisions stating that consumer goods are presumed to be in conformity with the contract
 if, inter alia, they meet "the quality and provide performance which are ordinary in goods of the same type and which the consumer can reasonably expect, given the nature of the goods and taking into account any public statements on the specification of the goods made about them by the seller, the producer or their representative(s), particularly in advertising or on labelling (Art. 2. d/.). 

Thus, goods shall, pursuant to the statute, be in conformity with the advertising. Otherwise, the seller will be in breach of contract. 

Further, Article 6 provides that a guarantee shall be legally binding on the offerer under the conditions laid down in the guarantee statement and the associated advertising.

The rationale of the above rules is to enhance the liability for untrue statements so that not only sanctions of unfair competition law for misleading statements can be imposed, but the buyer (independently of whether he/she qualifies as a consumer) may enforce warranty claims for non-conformity as well since the statements made in the advertising (published by the seller of by third party) as marketing information become contractual undertakings.
Certain national legislators (i.e, Germany, Hungary) adopted the requirement on the conformity between the goods and the advertising not only in connection with consumer goods, but as a general standard for contractual performance.
 Thus, the new rule will come into operation in case of suppliers to end users, be they consumers or business enterprises. However, it may also apply to supplies to middlemen.

3. 
Advertising is often decided and published not by the retail seller (the dealer), but centrally by the manufacturer or appointed national distributors.

Pursuant to the above-mentioned new rules, the retailer (the dealer) can be held liable for representations / statements made by third parties: the producer, the importer or their representative(s). (It is not expressly defined in the Directive who will be considered  as a representative.) 

This appears to be based on the idea that a consumer will arguably make his decision to purchase, e.g., a car, rather because of the producers advertising than because of the car salesman’s fast-talk.

Pursuant to the new rule, a statement in an advertising becomes a part of the contract with respect to the specification of the goods, even if an advertising cannot be qualified as an offer, and the advertising might have been published by a third party other than the contracting party (i.e., by the manufacturer, and not by the retailer who sells the product to the consumer).


An offer is defined as a proposal for concluding a contract addressed to one or more specific persons which is sufficiently definite and indicates the intention of the offeror to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity and the price. An advertising usually does not fulfill such requirements of an offer. A proposal other than one addressed to one or more specific persons is to be considered merely as an invitation to make offers.
Further, the new rule extends the liability of a supplier to information or promises given by persons acting for the suppliers or by persons in earlier links of the business chain who promote the sale of the goods. Persons acting for the supplier are its agents and independent persons whom it has hired, such as advertising agencies. Information and undertakings made by persons in earlier links of the business chain are such as is supplied in advertisements, in the press or in advertising matters distributed by manufacturers or wholesale dealers. The rule does not apply to information etc. supplied by persons marketing the same goods or services in competition with the supplier, even though the supplier has profited by their information.

On the other hand, the rule applies even though the supplier has not invoked the information, etc. or referred to it when marketing its goods or services or when making the contract.

It can be inferred from the Directive that the retailer (final seller, dealer) is obliged to correct in the contract the incorrect (untrue) statements in the advertising. This would require a continuous monitoring of third parties' advertising activities.

Primarily, the advertising directed to the country where the goods are sold shall be taken into consideration, however, it cannot be excluded that in certain special markets it can be reasonably expected from the seller (dealer) to be aware of representations / statements made in advertising abroad (i.e., at major international fairs). 

An interesting question arises in connection with the free movement of goods within the EU and the retailer's liability for the manufacturer's statements, if the manufacturer markets the product on different markets with different characteristics. If a parallel importer imports the goods to - for example - to Hungary, the product will be in compliance with the contractual requirements if it is in compliance with the advertising published by the manufacturer in Hungary. Therefore, the Hungarian parallel importer shall obtain information on the manufacturer's advertising in Hungary. It can happen that a product - which is in compliance with the contract in the country where the parallel importer purchases it - is considered to be in another country a defective product due to non-compliance / non-conformity with the advertising. The question arises whether the international sales agreement concluded with the parallel importer was duly performed. 

4. 
Article 4 of the Directive grants a so-called right of redress: "where the final seller is liable to the consumer because of a non-conformity resulting from an act or omission by the producer, a previous seller in the same chain of contracts or any other intermediary, the final seller shall be entitled to pursue remedies against the person or persons liable in the contractual chain. The person or persons liable against whom the final seller may pursue remedies, together with the relevant actions and conditions of exercise, shall be determined by national law." 


Thus, the Directive authorizes the national legislators to establish the conditions of exercising the right of redress, i.e., by establishing the extension of the time limitation accordingly.
Pursuant to Preamble 9 of the Directive, the Directive does not affect the principle of freedom of contract between the seller, the producer, a previous seller or any other intermediary. Therefore, the rules on the right of redress are dispositive.

It is a special feature of Art. 4 of the Directive that it does not directly concern the relationship between consumer and seller and is thus not oriented towards consumer protection per se.
5. 
The precondition for enforcing the right of redress is that the legal and factual basis of the statutory warranty liability vis-á-vis the consumer is the defective performance of the previous seller in the chain of commerce. The conformity of the performance shall be evaluated at the time of the performance. Therefore, problems might arise if the legal basis for the defective performance in the consumer contract is that the goods are not in compliance with the advertising and the advertising was published only after the manufacturer / distributor delivered the goods to the retailer (dealer). In such a case, at the time of the delivery, the goods were not defective and the subsequently published advertising made the performance towards the final purchaser non-compliant with the contract. 

6.  
CISG does not expressly provide for any similar right of redress as set forth in Directive.  


The national remedy provisions implementing Article 4 of the Directive does not apply to export contracts.
  Pursuant to Art. 1(1)(a) of the CISG, when an exporter from a CISG contracting state supplies a buyer in another CISG contracting state with goods which are sold to a private consumer, the first supplier relationship is governed by UN sales law, which foresees no special remedies.


The right of redress, however, can be based on the following provisions of CISG:

CISG Article 36 (1) provides that the seller is liable in accordance with the contract and this Convention for any lack of conformity which exists at the time when the risk passes to the buyer, even though the lack of conformity becomes apparent only after that time. Further, pursuant to CISG Article 36 (2), the seller is also liable for any lack of conformity which occurs after the time indicated in the preceding paragraph and which is due to a breach of any of his obligations, including a breach of any guarantee that for a period of time the goods will remain fit for their ordinary purpose or for some particular purpose or will retain specified qualities or characteristics.


Thus, Paragraph (2) provides that even after the passage of the risk the seller remains liable for any defect which occurs as a breach of one of his obligations. It is questionable whether the case where the advertising published after the delivery made the performance towards the final purchaser non-compliant with the contract (as set forth in Section 5 above) falls within the scope of  CISG Article 36 (2).


Further, CISG Article 74 regulates compensation for damages.
 Performance by the retailer under the warranty obligations vis-á-vis the consumer can be considered as a foreseeable damage arising from defective performance. 

On the basis of the superiority of CISG, the national remedy provisions would in effect only be applicable in purely national supply contracts and Article 4 of the Directive would not apply to exports within the European Union. This places a retailer (final seller) based within the EU at a disadvantage in international supplier relationships since he himself is liable to the consumer on the basis of the strict requirements of the Directive as transposed into the national laws.

Such disadvantage is demonstrated by the following rules. Article 5 of the Directive sets forth time limits: if, under national legislation, the consumer's warranty rights are subject to a limitation period, that period shall not expire within a period of two years from the time of delivery. On the other hand, Article 39 (2) CISG provides that the buyer loses the right to rely on a lack of conformity of the goods if he does not give the seller notice thereof at the latest within a period of two years from the date on which the goods were actually handed over to the buyer, unless this time-limit is inconsistent with a contractual period of guarantee.

A remedy sought by the retailer (final seller) can be frustrated by Art. 39(2) CISG, if for example, the retailer can sell the goods to the consumer only 9 months after the delivery from the manufacturer, and the consumer enforces its claims against the retailer only 1,5 years after purchasing the goods, that is more than 2 years after the manufacturer delivered the goods to the retailer.


Therefore, under the CISG regime the expiry of the preclusive period under Art. 39(2) extinguishes in such a case the possibility of any remedy by the final seller against his suppliers.
  

This CISG rule is stricter than some national laws which provide that claims of final sellers vis-à-vis their suppliers can be enforced two months after the final seller meets the consumer's claim [i.e., Germany: § 479(2) BGB
, Hungary: § 311 of the Civil Code
].

Thus, in the course of drafting the international sales contract, the parties shall also take into consideration the above different legal regimes. The CISG provides for the exporter (manufacturer) more favorable rules than certain national laws. Therefore, such exporters who usually exclude the application of CISG (under Art. 6 CISG) and opt for internal national law might reconsider their position.
7. 
With respect to the liability for third parties' advertising, it seems to be justified that the distribution agreement entered into by the parties of the distribution chain shall also cover the issue of liability for advertising the goods. 


The final seller (retailer, dealer) can strengthen its position, relating to claiming from its contractual partner (manufacturer, exporter) reimbursement for statutory warranty obligations, if their agreement provides that: 


- 
only such advertising shall be published which is in conformity with the specifications of the goods;


- 
the manufacturer, exporter, etc. shall provide (or handover) all public statements (advertising) relating to the product; the dealer is not obliged to monitor the publishing of advertisements and their contents; and


- 
the manufacturer, exporter, etc. shall be liable - without any time limitation - for any implied/statutory warranty and guarantee claims enforced against the retailer in connection with the products not complying with the advertising and shall indemnify the dealer from all consequences arising from untrue public statements. 

_______________

* 	Presentation at UIA Seminar "Current developments in international sales and distribution of goods (The CISG in practice)" in Warsaw in May 2006





�  	See: product liability, general terms and conditions, etc.





�  	Under Art. 2 (1) of the Directive 1999/44, the seller must deliver goods which are in conformity with the contract of sale. This corresponds to Art. 35 CISG by virtue of which which the seller has to deliver goods to a buyer which fulfil the requirements of the contract and are therefore in conformity with the contract.





�  	Art. 6:101 of the Principles of European Contract Law also provides that information and undertakings given by a person advertising or marketing services, goods or other property for the professional supplier, or by a person in earlier links of the business chain, are to be treated as giving rise to a contractual obligation on the part of the professional supplier unless it did not know and had no reason to know of the information or undertaking. (Principles of European Contract law; Edited by: Ole Lando and Hugh Beale, Kluwer 2000.)


� 	According to the majority opinion, Article 90 CISG does not grant priority to EU legislation over CISG. As being secondary EC law, directives (which are addressed only to the Member States and must be transposed into domestic law by those states) are not international agreements even if they have their basis in the (former) EEC and EC Treaties.





�  	Art. 74: Damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach. Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach of contract.





�  	Although Article 44 CISG relieves the buyer of some of the consequences of failing to give notice within a "reasonable time" under Article 39(1) when the buyer "has a reasonable excuse for failing to give the required notice", it is important to note that this excuse is limited to failure to comply with paragraph (1) of Article 39 and does not affect the two-year cut-off period of Article 39(2). [John O. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, 3rd ed. (1999), pages 275-286]





� 	§ 479 (2) BGB Verjährung von Rückgriffsansprüchen


	Die Verjährung der Ansprüche des Unternehmers gegen seinen Lieferanten wegen des Mangels einer an einen Verbraucher verkauften neu hergestellten Sache tritt frühestens zwei Monate nach dem Zeitpunkt ein, in dem der Unternehmer die Ansprüche des Verbrauchers erfüllt hat. Diese Ablaufhemmung endet spätestens fünf Jahre nach dem Zeitpunkt, in dem der Lieferant die Sache dem Unternehmer abgeliefert hat.





	For more details with respect the above problem under German law: Janssen, André, The final seller’s right of redress under the Consumer Sales Directive and its complex relationship with the CISG, The European Legal Forum (E) 4-2003, 181 - 184, 2003 IPR Verlag GmbH München 





�  	Section 311 (2) of the Hungarian Civil Code 


	The obligor of a consumer contract shall be entitled to enforce the right of redress within sixty days of the date after fulfilling the consumer's claim. However, such claims cannot be enforced five years after the date of delivery by the previous obligor; failure to do so within such deadline shall result in forfeiture of this right.
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