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The United Nations Convention on Contracts for the International Sale of Goods ("CISG", 1980) contains detailed rules on the duties of the seller and the remedies of the buyer in case of breach of contract by the seller. Some remedies may be cumulated (e.g. reparation and damages), others exclude eachother (e.g. avoidance and reduction of price). All the remedies are available on an objective basis; no fault (intention or negligence) is required. However, some remedies (above all avoidance) presuppose a so-called "fundamental breach" of the contract. One could say that on one hand, the CISG offers more protection for the buyer than most national laws (because of the objective liability for damages caused), while on the other hand it is less favourable than national laws when the possibility of the avoidance of contract is concerned.

The topic of my lecture is an extremely broad one. Nevertheless, I will try to give an overview on the remedies available to the buyer in case of breach of contract by the seller, rather than striving for completeness. I would prefer to discuss some interesting problems raised in connection with the specific remedies from cases decided by courts.

For practical purposes, quotes from the provisions of the CISG are indicated in bold. Any reference made to Articles, unless otherwise indicated, relates to the CISG.
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(1)
System of Remedies under the CISG

Section III of Chapter II contains the remedies available for the buyer in case of breach of contract by the seller. The remedies of the Buyer may be divided into two main categories, namely exercising the rights provided in articles 46 to 52 (right to performance and other remedies) [Article 45 (1) a) ] and claiming damages as provided in Articles 74 to 77 [Article 45 (1) b)].

Article 45.

1) If the seller fails to perform any of his obligations under the contract or this Convention, the buyer may: 

(a) exercise the rights provided in articles 46 to 52;

(b) claim damages as provided in articles 74 to 77.

(2) The buyer is not deprived of any right he may have to claim damages by exercising his right to other remedies.

(3) No period of grace may be granted to the seller by a court or arbitral tribunal when the buyer resorts to a remedy for breach of contract.

The system of remedies in the CISG is to an overwhelming extent dispositive, that is to say, the parties may deviate from these rules. However, since the validity of the contract (or its clauses) does not fall within the scope of the CISG, the otherwise applicable national law may impose limits on the freedom of the parties in this respect. Moreover, the principle of good faith may also be interpreted as precluding an extreme deviation from the provisions of the CISG on remedies for the benefit of one party only without having regard to the interests of the other.

In the present paper, I will first investigate the remedies of the buyer other than damages (Part 2 below) and then turn to the question of damages (Part 3 below). I will comment on the provision of the CISG only briefly, as I would rather discuss cases relating to the specific rules. Abstracts (or the full texts) of the court / arbitral tribunal decisions referred to can be found in the Annex of this paper (page 23). 
(2)
Remedies of the Buyer

2.1
Breach of contract and conformity of the goods

Article 35

(1) The seller must deliver goods which are of the quantity, quality and description required by the contract and which are contained or packaged in the manner required by the contract.

(2) Except where the parties have agreed otherwise, the goods do not conform with the contract unless they:

(a) are fit for the purposes for which goods of the same description would ordinarily be used;

(b) are fit for any particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the contract, except where the circumstances show that the buyer did not rely, or that it was unreasonable for him to rely, on the seller's skill and judgement;

(c) possess the qualities of goods which the seller has held out to the buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner adequate to preserve and protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for any lack of conformity of the goods if at the time of the conclusion of the contract the buyer knew or could not have been unaware of such lack of conformity.

The remedies set out below are available to the buyer only in case of breach of contract, that is to say, if the goods are not in conformity with the contract. Although this statement seems to be rather obvious, in practice it is sometimes hard to establish whether or not there is a breach of contract, especially in case of the buyer's own fault, as demonstrated by the following Spanish case
:

A Portuguese company (the buyer) concluded a contract with a Spanish company (the seller) in 1999 with the aim of fulfilling its commitments as a contractor for two public works projects in Portugal. For this purpose, the buyer bought metal inspection covers for sewerage systems (two different models, "Transit" and "Delta") from the seller. The buyer alleged that the product did not meet the specifications set out in the contract and that the covers supplied were faulty, whereas the seller denied the breach of contract. As regards the Transit covers, the buyer alleged that the product was highly unsuitable for the purpose for which the buyer had intended, which purpose the seller had known. 

Citing article 8(2) CISG, the court held that the seller had not been informed of the requirements of the works for which the covers were intended. The buyer requested that the covers bear the inscription "D400", to which the seller replied that this would require the purchase of a different model, which was confirmed following the conclusion of the contract, when the seller sent to the buyer a sample of the inscription, which did not incorporate what had been requested by the buyer. The buyer alleged that there were resistance deficiencies in the Transit covers. The court considered this allegation correct. 

The court held that the seller had committed a fundamental breach (article 25 CISG). However, since the buyer had also made an error in selecting the product (it ordered covers suitable for footways and verges, which it then installed on the carriageway of a road), the court found that the conduct of each of the contracting parties had contributed to the final outcome and it therefore reduced the sum payable to the seller for the sale of the Transit covers by 50% per cent. 
2.2
Overview of the remedies
The CISG makes the following remedies available for the buyer in case of breach of contract by the seller.

A) Claims for Performance:

1. right to performance [Art. 46 (1) and 47]

2. reparation [Art. 46 (2)]

3. delivery of substitute goods [Art. 46 (3)]

B) Avoidance of the contract [Art. 49] and its limit: the seller's right to cure ("Second Tendering") [Art. 48]

C) Reduction of the price [Art. 50]

D) Remedies for partial non-performance or partial lack of conformity [Art. 51]

E) Refusal to take early delivery or delivery of excess goods [Art. 52 (1) and (2)]
F)   Suspension of performance [Art. 71]
G) Claim for damages
The list of remedies is exhaustive; however, according to the general rule contained in Article 6, the parties may derogate from the provisions of the CISG. Nevertheless, as already mentioned, as the CISG is not concerned with the validity of the contracts or any of their provisions, the otherwise applicable national law may set limits to the exclusion or limitation of the remedies.
2.3
The right to claim performance
Article 46

(1) The buyer may require performance by the seller of his obligations unless the buyer has resorted to a remedy which is inconsistent with this requirement. 

The right for the requirement of a real performance is the first and basic right of the buyer. The buyer has a strong interest in performance by the seller in kind in case the purchase in cover
 is not available, or involves unreasonable difficulties (e.g. loss of time).

2.4
Delivery of substitute goods

Article 46

(2) If the goods do not conform with the contract, the buyer may require delivery of substitute goods only if the lack of conformity constitutes a fundamental breach of contract and a request for substitute goods is made either in conjunction with notice given under article 39 or within a reasonable time thereafter. 

The delivery of substitute goods may be required only in case the performance does not conform with the contract, and this constitutes a "fundamental breach" within the meaning of Art. 25 (see below at Section 2.2.4). This claim can be enforced only within a strict period imposed by Art. 39 in connection with the duty to notify the seller on the defect of quality.

If the seller delivers substitute goods, the question arises as to whether the buyer may claim damages for the extra costs of reparation carried out by itself, or shall the buyer offer to the seller the opportunity to carry these works out. The following case
 touches on this question.

The seller, an Italian manufacturer of doors and windows, concluded a contract for the sale of 19 windows with the German buyer. The windows were delivered to and installed by the buyer. Some of the windows were found to be defective. The seller agreed to replace the defective windows with new ones, which were subsequently installed by the buyer. The buyer withheld payment of part of the price and argued that the outstanding balance was to be set off against the buyer's counter-claim for the costs incurred with the replacement of the defective windows. The court held that the buyer is entitled to claim these costs (as damages) because "the performance of these works by the buyer himself does not violate the interests of the seller."

Therefore, on the basis of this case, one could conclude that where substitute goods are delivered by the seller which require extra work (e.g. installation), the buyer may let the seller carry out this work (if the latter is willing). This is a cost effective way of minimizing the consequences of the breach of contract. However, as the buyer in the international trade relations typically requires the goods in order fulfill its obligations towards third parties (usually contracts), it will be held liable for the works carried out by the seller. If, to the contrary, the buyer decides to carry out the extra work itself, this is a safer and probably quicker way to ensure the fulfillment of his own obligations vis-á-vis its own buyers and to mitigate damages. However, there is a risk that in this case, the court will hold that the buyer is not entitled to full compensation of damages, as the seller would have done the work cheaper.

2.5
Reparation

Article 46

(3) If the goods do not conform with the contract, the buyer may require the seller to remedy the lack of conformity by repair, unless this is unreasonable having regard to all the circumstances. A request for repair must be made either in conjunction with notice given under article 39 or within a reasonable time thereafter.

Article 46(3) provides for a right to repair if the delivered goods do not conform to the contract in the sense of Article 35. Moreover, repair must be reasonable in the light of all the circumstances. Finally, the buyer must give timely notice of its request for repair. It is necessary that the goods are reparable so that the defect can be cured by repair. A request for repair would be unreasonable if, for example, the buyer could easily repair the goods itself.
 Nevertheless, the seller remains liable for any costs of such repair.

The question then arises as to whether the buyer can recover the damages if it repaired the goods itself. This question was answered by the following case
.

The seller delivered to the buyer a minimum quantity of 184 drinking water heater/coolers manufactured in North America. The contract incorporated a five-year warranty clause. Prior to the time of performance of the buyer's obligation to pay the purchase price for the delivered consignments of the purchased equipment (early January 1997), the equipment began to develop certain operational defects. The buyer did not pay the agreed price in accordance with Articles 54 et seq. and 71 of the Convention. The buyer also invoked Articles 36, 44, 50 and 74 of the Convention. The buyer itself undertook the repair of the drinking water dispensers without informing the seller of the defects or faults in the appliances; only by fax did it communicate the defects in "a single" equipment item. This lack of communication gave rise to the Court’s rejection of the buyer’s claim "since the buyer did not demand the enforcement of the manufacturer’s warranty". Moreover, insofar as the buyer received the sold goods at the agreed place and had the opportunity to examine them, "the buyer cannot exercise the rights arising under article 45 of the Convention". Furthermore, the buyer has to notify the seller of defects in the purchased items – in effect, the lack of conformity of the goods –within a reasonable time, in accordance with Article 39(1). The Court ruled that the period between autumn 1997 (without being more specific) and 11 May 1998 was not a reasonable time. 

Therefore, the seller shall be notified in due time on the defects of the product and require reparation by the seller. The buyer is entitled to undertake reparation and claim damages only where it timely notifies the defect and the seller does not repair (or refuses to repair) the goods.

2.6
Avoidance of the contract

Article 49

(1) The buyer may declare the contract avoided: 

(a) if the failure by the seller to perform any of his obligations under the contract or this Convention amounts to a fundamental breach of contract; or 

 (b) in case of non-delivery, if the seller does not deliver the goods within the additional period of time fixed by the buyer in accordance with paragraph (1) of article 47 or declares that he will not deliver within the period so fixed. 

(2) However, in cases where the seller has delivered the goods, the buyer loses the right to declare the contract avoided unless he does so: 

 (a) in respect of late delivery, within a reasonable time after he has become aware that delivery has been made; 

 (b) in respect of any breach other than late delivery, within a reasonable time: 

(i) after he knew or ought to have known of the breach;

(ii) after the expiration of any additional period of time fixed by the buyer in accordance with paragraph (1) of article 47, or after the seller has declared that he will not perform his obligations within such an additional period; or 

(iii) after the expiration of any additional period of time indicated by the seller in accordance with paragraph (2) of article 48, or after the buyer has declared that he will not accept performance.

The buyer is entitled to avoid the contract in two cases only:

(i) 
in case of "fundamental breach"

(ii)
 if the seller does not deliver the goods within the additional period fixed by the buyer (or declares that he will not deliver within this period). 

The term "fundamental breach" is defined as follows:

Article 25

A breach of contract committed by one of the parties is fundamental if it results in such detriment to the other party as substantially to deprive him of what he is entitled to expect under the contract, unless the party in breach did not foresee and a reasonable person of the same kind in the same circumstances would not have foreseen such a result.

The task of applying Art. 25 of the CISG is a delicate one for every court, as the following case shows
:

An Italian manufacturer had agreed to produce 130 pairs of shoes according to specifications given by a German buyer, to be used as a basis for further orders. At a trade fair, the manufacturer displayed some shoes produced according to these specifications and bearing a trademark of which the buyer was the licensee. When the manufacturer refused to remove those shoes from the fair, the buyer advised the manufacturer by telex one day after the fair that the buyer had discontinued the relationship and would not pay for the 130 sample shoes which were no longer of any value to the buyer. The court stated that "Also the breach of an obligation which is not a primary obligation of the contract, but, rather, a secondary obligation can be, without anything further, fundamental. . . . A breach of contract is fundamental when the purpose of the contract is endangered so seriously that, for the concerned party to the contract, the interest in the fulfillment of the contract ceases to exist as a consequence of the breach of the contract (and this was capable of being known by the party in breach of the contract) . . . These conditions are present because, by exhibiting the shoes at a trade fair with the brand designation [i.e., the "M" designation], the seller communicated that such shoes also could be ordered from it." 

The judgment contains interesting statement also with respect to the specificity of declaration of avoidance: "An explicit reference to the avoidance of the contract, pursuant to the CISG, was not required for the validity of the legal effects of the avoidance of the contract . . . It was sufficient that the [buyer] made clear that it wouldn't pay the [seller's] bill because of its breach of contract, because meanwhile the delivered model shoes became useless to it ..."

In some cases, the buyer may be entitled to excerise its right to avoid the contract even before the performance of the contract. 
The right of avoidance is, however, not without limits: the CISG grants the seller the right to cure the breach without causing unreasonable delay or inconvenience for the buyer ("Second Tendering").
Article 48

(1) Subject to article 49, the seller may, even after the date for delivery, remedy at its own expense any failure to perform his obligations, if he can do so without unreasonable delay and without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the seller of expenses advanced by the buyer. However, the buyer retains any right to claim damages as provided for in this Convention. 

(2) If the seller requests the buyer to make known whether he will accept performance and the buyer does not comply with the request within a reasonable time, the seller may perform within the time indicated in his request. The buyer may not, during that period, resort to any remedy which is inconsistent with performance by the seller. 

(3) A notice by the seller that he will perform within a specified period is assumed to include a request, under the preceding paragraph, that the buyer make known its decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this article is not effective unless received by the buyer.

Until the buyer has effectively avoided the contract – even after the deadline for delivery has passed – the seller can generally still "cure", that is, deliver the goods, make repairs, or replace parts or goods. However, the seller may not take an "unreasonable" (disproportionately long) amount of time to do so, or cause the buyer unreasonable inconvenience or uncertainty about the reimbursement of expenses advanced by the buyer [Article 48 (1)]. The buyer retains its right to claim damages caused by the delay, even if, as a result of his cure, the seller fully performs its obligations [Article 48 (1) sentence 2]. In addition to the right to cure (which could theoretically be cancelled by the buyer's avoidance of the contract), Article 48 (2) permits the seller to ask for clarification as to whether the buyer will accept the cure. The seller can do this by sending a request together with an indication of the date by which it intends to fulfill its obligations, If the buyer does not respond to this request, it may not resort to any remedies inconsistent with performance, by the seller before this deadline, especially the avoidance of the contract [Article 48 (1)-(2)].

Where the failure to meet a deadline in itself does not constitute a fundamental breach – when time is not of the essence – if the seller cures within a reasonable time after the due date this will normally prevent the delay from constituting a "fundamental breach of contract", thereby permitting the buyer to avoid the contract.

2.7 
Reduction of the price

Article 50

If the goods do not conform with the contract and whether or not the price has already been paid, the buyer may reduce the price in the same proportion as the value that the goods actually delivered had at the time of the delivery bears to the value that conforming goods would have had at that time. However, if the seller remedies any failure to perform his obligations in accordance with article 37 or article 48 or if the buyer refuses to accept performance by the seller in accordance with those articles, the buyer may not reduce the price.

Where the goods do not conform with the contract, Article 50 grants the buyer to reduce the price. The buyer needs only to dispatch notice thereof. Of course this is not permitted if the seller completely performs its obligation by curing or if the buyer unjustifiably declines to accept the cure.

According to Article 50, a reduction in price is available only when the goods do not conform with the contract. The remedy of price reduction is, however, not available if the breach of contract is based upon late delivery or violation of any other obligation by the seller. Price reduction applies irrespective of whether the non-conformity constitutes a fundamental or a simple breach of contract, whether or not the seller acted negligently or whether the seller was exempted from liability under article 79. The remedy does also not depend on the fact whether the buyer has already paid. 

Price reduction presupposes, however, that the buyer has given notice of the lack of conformity of the goods in accordance with article 39 (or 43). Without due notice, the buyer is not allowed to rely on the lack of conformity and loses all remedies. Article 44 establishes an exception where the buyer can reasonably excuse its failure to give notice of defect. 

As provided for in article 45(2), the buyer can combine several remedies under articles 46-52; consequently, the buyer can also combine price reduction with a damages claim. However, where damages are claimed in combination with price reduction, they can only be awarded for any loss other than the reduced value of the goods because this loss is already reflected by the price reduction. 

The amount of price reduction must be calculated proportionately. The contract price must be reduced in proportion to the value of the delivered goods to the value conforming goods would have. The relevant date for the comparison of values is the date of actual delivery at the place of delivery. The place of performance of the remedy of price reduction is located where the place of performance for the delivery of the goods lies. 

In connection with the relationship between the right to reduce the price and the right to avoid the contract, the questions arises whether the buyer, after losing its right of avoidance by not complying with deadlines, is entitled to reduce the purchase price to zero. This is one of the main questions in the following, recent German case
.

The claimant, an Italian manufacturer of wine bottles, sued the buyer, a customer from Germany, for payment of the purchase price of several shipments of bottles, after the defendant had declared that it would not pay. The defendant argued that due to defective packaging by the claimant the bottles had been either broken or had become unsterile and therefore unsuitable for further use. The contract obliged the claimant only to deliver "ex factory" while it was up to the defendant to take delivery. 

The Higher Regional Court of Koblenz held that the claimant had failed to perform its obligation, pursuant to article 35(2)(d) CISG, to provide packaging for the bottles in a manner adequate for transport by truck. Therefore the court regarded the seller liable for the damage under articles 36(2) and 66 CISG, although the risk of loss or damage passed to the buyer when the bottles were taken over by the buyer's carrier. It was deemed as a fundamental breach of contract by the court under article 25 CISG. However, contrary to the Regional Court's reasoning in the first instance, the Higher Regional Court stated that the requirement of article 49(2)(b) CISG to declare the contract avoided within a reasonable time does not allow to consider the buyer's refusal of payment to be an implied declaration of avoidance. The court considered the buyer's refusal to be a declaration of reduction of the purchase price to zero. The court explicitly pointed out that the buyer may reduce the price according to article 50 CISG even if it had lost its right to avoid the contract for instance as a result of missing the deadline pursuant to article 49(2)(b) CISG. According to the court, the right to reduce the price may also be used as an objection against a claim for the payment of the purchase price. 

The decision of the Higher Regional Court of Koblenz on the claimant's appeal shows the independence of the remedies of avoidance of the contract (Art. 49(1)(a)) and price reduction (Art. 50). However, it is by no means undisputable: the judgment namely enables the buyer, by reducing the price to zero, to trigger a situation which is the same as avoiding the contract, without meeting the conditions of the avoidance. One could argue in favour of the interpretation adopted by the court as well: if the goods delivered have indeed a value of zero (both for the buyer and for the seller) then why should any money be paid for them? If the reduction of price is allowed (which it must be), then what amount would we reduce it to if the goods are absolutely worthless? The only reasonable answer to this question is: to zero.

2.8
Suspension of the performance

Article 71

(1) A party may suspend the performance of his obligations if, after the conclusion of the contract, it becomes apparent that the other party will not perform a substantial part of his obligations as a result of: 

(a) a serious deficiency in its ability to perform or in his creditworthiness; or

(b) its conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds described in the preceding paragraph become evident, it may prevent the handing over of the goods to the buyer even though the buyer holds a document which entitles it to obtain them. The present paragraph relates only to the rights in the goods as between the buyer and the seller. 

(3) A party suspending performance, whether before or after dispatch of the goods, must immediately give notice of the suspension to the other party and must continue with performance if the other party provides adequate assurance of his performance.

This article provides for a right for both the seller and the buyer to suspend his own performance on the basis of the principle of the balance of performances if it becomes apparent that the other party will not perform a substantial part of their obligations. Article 71 considers the prevention of the problems arising from restitution of the original status following the breach of the contract. Therefore, the probable breach of contract should rather be prevented than cured afterwards. However, the suspension of the performance can include considerable risks for the suspending party - suspension without the conditions provided by Art. 71 constitutes a breach of contract. 

The right to suspend under article 71 is to be distinguished from the right to avoid the contract under article 72. Unlike the avoidance of a contract, which terminates the obligations of the parties (see article 81), the suspension of contractual obligations recognizes that the contract continues but encourages mutual reassurance that both parties will perform. The preconditions for exercise of the right to suspend and the right to avoid differ, as do the obligations with respect to communications between the two parties.

One of the conditions of the suspension is a potential breach of contract; this shall be in respect of the substantial part of performance. The breach of contract shall not be a fundamental breach (this also arises from Article 72).

The breach of contract shall due to happen with great chance. According to Article 8 (2) an objective standard shall be applied (as it would be seen in the same circumstances by any reasonable person in a familiar situation). 
The circumstances are provided broadly by Article 71 (1) a) and b).

a) 
a serious deficiency in ability to perform or in creditworthiness

Serious deficiency: the ability to perform impaired totally or substantively. A different situation is when the obliged party has an alternative way to perform. The cause of the deficiency may be economical, technical, circumstances not imputable to the party (vis major), or any other cause.

Ability to perform: such as strike in the manufactory of the Seller; cases not falling within the scope of b), if the seller cannot procure the necessary raw materials, parts to the goods.

It should be noted that the seller may be exempted from liablility in damages in the above cases [Art. 79].

Creditworthiness: such as insolvency procedure, liquidation, voluntary liquidation in progress. There can be less serious circumstances. However, a fault of creditworthiness of the bank providing guarantee on its own does not mean automatically a circumstance providing the right to suspend the performance. 

b) 
fault of the conduct in preparing to perform or in performing the contract

The party does not take the necessary steps to perform in the right time, does not purchase all the necessary materials, or obtain licenses or authorizations.

If, however, the conduct of the party constitutes a breach of contract, Article 71 shall not be applied, the party shall have resort to all the other remedies. 

The first case
 is about a situation where the buyer suspended its performance (the payment of purchase price) without explicitely referring to Art. 71 or even his intention to suspend.

Two Austrian sellers and a German buyer, the defendant, concluded agreements for the delivery of furniture manufactured and stored in a warehouse in Hungary. When the goods were placed in the warehouse, the sellers issued storage invoices, which were subsequently sent to the buyer. Under the agreements, the buyer was entitled to order partial deliveries of the furniture, which had to be handed over by the sellers at the warehouse and loaded either on wagons or on the buyer's lorries for transmission to the buyer. Upon delivery, the buyer had to pay the purchase price on the basis of a delivery invoice. After having issued several storage invoices, the sellers assigned their rights to a third party, the plaintiff. The buyer, upon receipt of the third party's notice of the assignment, accepted it in writing. However, as the buyer had not received the furniture listed in the storage invoices, it did not pay the purchase price. The Hungarian warehouse firm declared bankruptcy and the furniture disappeared from the warehouse. Subsequently, the plaintiff sued the buyer for the alleged outstanding purchase price on the basis of the storage invoices.

The court held that the plaintiff was not entitled to claim the purchase price under article 53 CISG, as it had become apparent that the sellers would not be able to perform the delivery of the furniture, which constituted a substantial part of their obligations (article 30 CISG). Therefore, the buyer was allowed to suspend the performance of its obligations according to article 71(1)(a) CISG. The court interpreted the refusal of the buyer to pay the storage invoices as the required notice of suspension of performance under article 71(3) CISG. ("A party suspending performance, whether before or after dispatch of the goods, must immediately give notice of the suspension to the other party and must continue with performance if the other party provides adequate assurance of his performance.") 

The second case
 addresses whether the buyer is entitled to suspend the payment of the purchase price for goods already received on grounds of anticipated breach of contract with regard to future deliveries.

The seller, a manufacturer of roller bearings, entered into a frame contract for supplying the U.S. market through an exclusive representative, the buyer. The contract was performed satisfactorily for two years, after which the buyer fell behind on the payments and then ceased making payments. The seller initiated arbitration proceedings in order to be paid for outstanding invoices for the goods delivered, plus interest. The seller additionally sought interest on separate invoices that were paid late. The buyer claimed that the delivered goods were not in conformity with the contract, were delivered late, or were delivered in insufficient quantities, and argued that its damages should be offset against the seller's claimed amount.

The Arbitral Tribunal of the ICC International Court of Arbitration determined that the buyer was not entitled to withhold payment for partial or late shipments. It noted that, according to article 45(1) CISG, if the seller fails to perform any of its obligations under the contract or the Convention, the buyer may either exercise the rights provided for in articles 46 to 52 CISG or claim damages as provided for in articles 74 to 77 CISG. According to article 51 CISG, when the seller delivers only a part of the goods, or if only a part of the goods delivered is in conformity with the contract, then articles 46 to 50 CISG apply. In the case of an instalment contract, should certain partial deliveries not be made on time, article 73(1) CISG is applicable to determine the effect of such delay. Contrary to what is provided for in all these provisions, the buyer did not resort to the remedies offered by the CISG, but rather withheld payment of the amount due under the contract for deliveries already received. However, the Convention does not give it the right to do so. 

The Arbitral Tribunal also considered the application of article 71 CISG to the dispute. This article gives a party the right to withhold its performance corresponding to a future anticipated breach. The Tribunal held article 71 CISG to be inapplicable in the case at hand, as the buyer was not attempting to suspend performance for a future breach, but was rather attempting to withhold payment for shipments already received.

In a very recent Hungarian case
 however, the Supreme Court of Hungary took a different view.

The seller (plaintiff) undertook to deliver 2000 tons of sunflower seeds to the buyer (defendant) over a certain period of time. Although the parties did not precisely determine the time of performance, the seller was aware of the fact that the buyer needed continuous performance. However, the seller was only able to supply a part of the amount fixed in the contract: instead of delivering the amount of five trucks of seed per week, only three trucks were delivered in the first month. This delay continued after the additional period of time that was fixed in the way of modifying the conditions, since he did not start delivering the goods in this time (he was obliged to deliver four trucks of seed weekly). Therefore, aggregately 1500 tons were missing from the contracted goods, and the buyer decided to suspend to performance of its obligation to pay the purchase price. The amount of the retained purchase price was not significant in relation to the full purchase price, and only 1/3 of the penalty payment due to late performance.
The Supreme Court held that the buyer had the right to do so under Art. 71 of the CISG. The partial performance was not an adequate performance for the buyer because a significant part was missing. The court argued that in case the buyer had not had the right to suspend the payment of purchase price with respect to the goods already delivered by the seller, an imbalance of performances would arise. It is the buyer's interest to receive the performance with respect to the whole amount of goods and in case the buyer does not receive it, it  suffers damage.

2.9
Remedies for partial non-performance or partial lack of conformity

Article 51

(1) If the seller delivers only a part of the goods or if only a part of the goods delivered is in conformity with the contract, articles 46 to 50 apply in respect of the part which is missing or which does not conform.   

(2) The buyer may declare the contract avoided in its entirety only if the failure to make delivery completely or in conformity with the contract amounts to a fundamental breach of the contract. 

In the case of partial non-performance or of a delayed or incorrect partial performance, the buyer's remedies are available only with regard to that part (Art 51 (1)). The buyer can demand avoidance of the entire contract only when the partial non-performance or partial non-conformity represents a fundamental breach of the entire contract (Art 51 (2))

2.10
Early delivery or delivery of excess goods

Article 52
(1) If the seller delivers the goods before the date fixed, the buyer may take delivery or refuse to take delivery.   

(2) If the seller delivers a quantity of goods greater than that provided for in the contract, the buyer may take delivery or refuse to take delivery of the excess quantity. If the buyer takes delivery of all or part of the excess quantity, it must pay therefor at the contract rate. 

The buyer may refuse to accept an early delivery (Article 52 (1)). Nevertheless, he may obliged to take possession of the goods for the seller (Article 86 (2)). However, the buyer may not be required to assume a more onerous burden, such as inspecting goods before the contractual date for delivery.

The buyer may accept or reject any excess goods. If he accepts the excess, he must pay the contract rate therefor (Article 52(2)). The delivery of excess goods can, in some circumstances, constitute a fundamental breach and entitle the buyer to avoid the contract and return the entire delivery. An example is the case where the seller tenders a bill of lading covering all of the goods (including the excess goods) and specifics that the goods can be delivered only if payment is made for the excess goods as well.

(3)
Damages

3.1
System of damages under the CISG

According to Article 45 of the CISG, if the seller fails to perform any of its obligations under the contract or this Convention, the buyer may (a) exercise the rights provided in articles 46 to 52 and (b) claim damages. The buyer is not deprived of any right it may have to claim damages by exercising its right to other remedies. That is to say, damages may be claimed either as a sole remedy or together with other remedies (e.g. avoidance of the contract). The buyer is entitled to recover damages irrespective of whether the breach of contract by the seller qualifies as "fundamental" within the meaning of Article 25. Therefore, this remedy is available in all cases of breach of contract.

On the basis of the general rule contained in Article 6, the parties may derogate from the provisions of the CISG. However, as the CISG is not concerned with the validity of the contracts or any of their provisions, the otherwise applicable national law may set limits on the exclusion or limitation of the liability.

The CISG introduces objective liability for breach of contract, which is independent from the fault (intention or negligence) of the party in breach. This means that the party claiming damages does not have to prove the fault of the party in breach, neither can the latter rely on the fact that it acted in a diligent manner and took all reasonable efforts to avoid the breach of contract.

However, in order not to place too heavy a burden on the party in breach, the CISG "compensates" the strict objective rule of liability with limiting the amount of damages to the amount "which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which it then knew or ought to have known, as a possible consequence of the breach of contract." (Art. 74) Moreover, according to the overwhelming standpoint of the commentaries, it is the party claiming damages who has to prove the foreseeability of the damage.

Therefore, the party claiming damages must prove three conditions:


(i) 
there was a breach of contract;


(ii) 
it suffered damage as a result of the breach;


(iii) 
the damage was foreseeable.

The party in breach may only escape liability on the basis of Article 79 if it can prove that its failure was due to

(i) 
an impediment beyond its control and that it could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences. 

(ii) 
the failure by a third person whom it has engaged to perform the whole or a part of the contract, provided that

(a) 
it is exempt under the preceding paragraph; and 

(b) 
the person whom he has so engaged would be so exempt if the provisions of that paragraph were applied to it. 

However, these exceptions only relate to the claim of damages, thus the aggrieved party may exercise any other right.

In case of avoidance of contract, the substitute transaction ("Deckungsgeschäft") has to be taken into account, provided it was made in a reasonable manner and within a reasonable time after avoidance. This means that if the buyer has bought goods in replacement at a higher price, it may recover the difference between the contract price and the price in the substitute transaction. (Art. 75) According to this provision, the damage is calculated in a concrete manner.

A much disputed rule of the CISG provides that if the contract is avoided and there was no substitute transaction, and there is a current price for the goods, the party claiming damages may recover the difference between the price fixed by the contract and the current price at the time of avoidance. If, however, the party claiming damages has avoided the contract after taking over the goods, the current price at the time of such taking over shall be applied instead of the current price at the time of avoidance. (Art. 76) This means an abstract calculation of the damage which can be seen as guaranteeing a sort of minimum of compensation, without proving actual loss.

It must be noted that both Art. 75 on the substitute transaction and Art. 76 on the market price rule allow the party claiming damages to recover any further damages recoverable under Article 74 (the general rule of liability).

Besides the rule on foreseeability, the most important limit of liability is the obligation of the aggrieved party to mitigate damages (Art. 77). The consequence of the failure to take measures that are reasonable in the circumstances to mitigate the loss is that the party in breach may claim a reduction in the damages in the amount by which the loss should have been mitigated.

3.2
Extent of damages - foreseeability

Article 74

Damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach. Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which it then knew or ought to have known, as a possible consequence of the breach of contract.

Much could be said on Art. 74, here I would like to deal only with the foreseeability rule in details.

According to the overwhealming standpoint of the legal literature, foreseeability has to be interpreted objectively: its scope applies to the damage (its possible approximate extent) but not to the details and to the amount of the damage. The burden of proof concerning foreseeability is much more disputed. The right approach seems to be that it is for the aggrieved party to prove the foreseeability of the damages, thus it cannot be presumed that the party in breach foresaw all damages unless he proves to the contrary.

The foreseeablility rule was applied by the Hungarian Supreme Court in a case where the damage resulted from the fluctuation of currencies. 

The German seller (plaintiff) and the Hungarian buyer (defendant) concluded a foreign trade contract the subject of which was machines. The purchase price was set in Deutsche Mark (DM). The parties did not set an exact deadline for performance. The buyer regarded the performance as late, and therefore retained one part of the purchase price with reference to its damage claim. The buyer argued that the purchase price paid in Forints by its customer (to whom the goods were sold) do not cover the purchase price of the original contract due to the HUF/DM price fluctuations occurred during the delay of the performance.

The Court stated that the party would not have been entitled to indemnification even in case of delay, due to the unforeseeability of damages:
"According to Article 74 of the Convention the damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which it then knew or ought to have known, as a possible consequence of the breach of contract. The purchase price was set in deutsche mark. The plaintiff - unless otherwise prescribed - did not have to take into consideration that the forint rate of mark could develop unfavourably to the defendant's interest. Therefore the defendant would not be entitled to claim its damages, even if late performance is proven. Furthermore the amount of its supposed damages were not evaluated in detail. The defendant did not dispute that the plaintiff issued its invoices as marked in its claim, and the defendant received them. If the defendant sustained a loss due to the price fluctuations, it has to be arranged with its buyer provided that its conditions are set."
This point of view is disputed in the legal literature: according to certain opinions, damages occurring due to fall in prices are always foreseeable. According to others, compensation of such damages is impossible. According to the most recognized Hungarian authors (Sándor/Vékás), foreseeablity depends on the currency of the payment. If the purchase price (or any other pecuniary service) is paid in the domestic currency, the buyer may only recover its damages occurred due to a fall in the price, if the seller knew (from the contract or from any other reference) that the buyer wants to convert the currency at the time of conclusion of contract. If the purchase price (or any other pecuniary service) is paid in a foreign currency, the buyer is entitled to recover damages occurred due to fall in prices, because the seller could take into consideration the possibility of converting at the time of concluding the contract and therefore should know about the possibility of loss. Accordingly in the present case – provided that late performance was proved – the seller would have been obligated to compensate the Hungarian buyer who paid the purchase price in deutsche mark due to forint/mark price fluctuation. However, the argumentation of the court may also be accepted and supported by legal literature.

3.3
Cover transaction

Article 75

If the contract is avoided and if, in a reasonable manner and within a reasonable time after avoidance, the buyer has bought goods in replacement or the seller has resold the goods, the party claiming damages may recover the difference between the contract price and the price in the substitute transaction as well as any further damages recoverable under article 74.

It is obvious that on the grounds of Article 75, damage assessment can only occur related to cover transaction if the buyer avoided the contract. It is however not quite clear whether the statement of avoidance should definitely precede the cover transaction. Generally, it seems from the wording of Art. 75 that it should. In exceptional cases however these conditions of calculating damages on grounds of Art. 75 may be fulfilled even without the formal declaration of the avoidance if it is obvious that there was no performance expected, above all in case one party refuses to perform his obligations. This is demonstrated by the following German case
: 

An English buyer (plaintiff) and a German seller (defendant) entered into a contract for the supply of iron-molybdenum from China, CIF Rotterdam, to be delivered in October 1994. The goods were never delivered to the buyer, as the seller did not itself receive delivery of the goods from its own Chinese supplier. After expiry of an additional period of time for delivery, the buyer concluded a substitute transaction with a third party and sued the seller for the difference between the price paid and the price under the contract. 

The court held that the buyer was entitled to damages under article 75 of the CISG. It found that the contract had been avoided under article 49(1) of the CISG, both under paragraphs (a) and (b). 

As to paragraph (a), it said that, although delay in time is not generally considered as a fundamental breach of contract, it can constitute a fundamental breach if delivery within a specific time is of special interest to the buyer, which must be foreseeable at the time of the conclusion of the contract (article 25 CISG). The term "CIF" by definition determines the contract to be a transaction for delivery by a fixed date. As to paragraph (b), it found that the buyer had fixed an additional period of time for delivery (article 47(1) CISG) within which the seller had failed to deliver.

The court held that an explicit declaration of avoidance was unnecessary once the seller refused to perform its delivery obligation and that to insist on such a declaration would be contrary to the principle of good faith (article 7(1) CISG). Such a declaration is dispensable as long as the avoidance of the contract is possible in principle and it is certain that the seller will not perform its obligations at the time the substitute purchase is made. The court held that a substitute purchase within two weeks after the failure of performance was made in reasonable time.

The court held that the seller was not exempt from liability either under a force majeure clause of the contract or under article 79(1) of the Convention. The seller bears the risk of itself receiving delivery of the goods from its own supplier. Only if goods of an equal or similar quality were no longer available on the market would the seller be exempted from liability. Furthermore, the court held that it was incumbent upon the seller to bear the risk of increasing market prices at the time of the substitute transaction. Although the market price had risen to an amount triple the price that had been agreed at the time of the conclusion of the original contract, this did not amount to a sacrificial sale price, as the transaction was said to be highly speculative.

One could conclude that, according to the basic principle of good faith ("bona fides"), the seller, having refused to deliver, may not invoke that the buyer has not yet avoided the contract when concluding the cover transaction, since none of the parties believed that their contract would ever be performed by the seller. 

The next case shows how the CISG influences Hungarian law: the Convention was applied to a case
 which did not have any international aspects, however, the court referred to the CISG in its reasoning.

The plaintiff buyer ordered 4,000 tons of corns from the defendant seller. The seller was not able, due to the breach of contract by its own supplier, to deliver the said amount, rendering the contract avoided. The seller was informed of the avoidance on April 23, 1996 and undertoook two cover transactions two months later, in June 1996. He claimed damages on the basis of the said two cover transactions.

The Hungarian court stated that Hungarian civil law does not contain any specific rules on damages on grounds of cover transactions. However, the CISG, the PECL
 and the new Draft Hungarian Civil Code all provide that in case a cover transaction is made in a reasonable time and manner, the difference between the contract price and the price of the cover transaction is recoverable. Thus, the present general rules on liability in the Hungarian Civil Code (318. § and 339. §) have to be interpreted in light of these texts.

As far as the application of the rules of the CISG to the specific case is concerned, the court decided that the cover transactions were made too late, not in a "reasonable time" (Art. 75 of the CISG). After the avoidance in April, it was clear already in May that there will be difficulties on the market. Therefore, the court calculated the damages by comparing the contract price with the market price at the time when the cover transaction would have been in reasonable time after the avoidance (frustration) of the contract.

The court did not apply Art. 76 of the CISG because it did not consider the market price at the time of the avoidance (frustration), but it did not apply the general rule in Art. 74 either. What it did was that it derived the consequences of the breach of the duty to mitigate damage (Art. 77) when it rejected the claim for that part of the damage which could have been avoided if the buyer had concluded the cover transaction in a reasonable time.

3.4
Market-price rule

Article 76

(1) If the contract is avoided and there is a current price for the goods, the party claiming damages may, if he has not made a purchase or resale under article 75, recover the difference between the price fixed by the contract and the current price at the time of avoidance as well as any further damages recoverable under article 74. If, however, the party claiming damages has avoided the contract after taking over the goods, the current price at the time of such taking over shall be applied instead of the current price at the time of avoidance. 

(2) For the purposes of the preceding paragraph, the current price is the price prevailing at the place where delivery of the goods should have been made or, if there is no current price at that place, the price at such other place as serves as a reasonable substitute, making due allowance for differences in the cost of transporting the goods.

Article 76 guarantees a sort of general minimum of damages to the buyer with no obligation to prove. The buyer invoking the so-called "market-price rule" contained in Art. 76 may not, when calculating the same damage, rely on either Art. 75 (cover transaction) or on Art. 74 (general rule). However, compensation for further losses may be claimed in accordance with Article 74. 

Although generally, Art. 76 is subsidiary with respect to Art. 75 because the former only applies if there was no cover transaction made, the following case
 shades off this statement.

A German buyer (defendant) offered to purchase ten lots of "wrapped" bacon from an Italian seller (plaintiff). The seller’s reply to the buyer’s offer referred instead to "unwrapped" bacon. However, in its reply to the seller, the buyer did not object to the change in terms. After four lots had been delivered, the buyer refused to accept further deliveries. Therefore, the seller declared the contract avoided and sold the remaining six lots at a price much lower than both the market- and the agreed purchase- price. The seller claimed damages, the outstanding purchase price and interest. 

The court also that the seller was entitled to claim damages (articles 61(1)(b) and 74 CISG). To assess damages, priority had to be given to the method of calculation under article 75 CISG. In mitigating its loss, however, the seller was obliged to undertake a profitable resale of the goods (article 77 CISG). As the seller had been unable to resell the goods for more than the market price, i.e. the market price at the place of delivery rather than that at the seller’s place of business, the method of calculation under article 76 CISG was applied. Lastly, the court granted the outstanding purchase price (article 52 CISG) and interest (article 78 CISG). 
According to the standpoint of the court, it would have been for the buyer (the party in breach) to prove that a cover transaction above the market price was possible, but the buyer failed to do so.

One might wonder why the aggrieved seller chose this abstract calculation of damage whereas his actual damage was bigger: he could only sell the goods below the market price.  Maybe it was too costly to prove the cover transaction? Or did the seller fear that the buyer would argue that by selling below the market price, the seller breached its duty to mitigate damages?

A possible interpretation of the judgment would be to say that the aggrieved party is always entitled to calculate damages abstractly under Art 76 and that the party in breach has to prove that a more favourable cover transaction was in fact concluded, or a duty to this effect results from Art. 77 (the duty to mitigate the damages).

Nevertheless, it is a generally accepted principle that a party active on the market constanty may invoke Art 76 because it is impossible to determine which particular contract was the cover transaction for the particular contract breached by the other party.

3.5
Duty to mitigate damages

Article 77

A party who relies on a breach of contract must take such measures as are reasonable in the circumstances to mitigate the loss, including loss of profit, resulting from the breach. If it fails to take such measures, the party in breach may claim a reduction in the damages in the amount by which the loss should have been mitigated.

Art. 77 contains the duty to mitigate damage. As far as the relation between Art. 77 and 75 is concerned, the question is whether the aggrieved is party under a duty to make a cover transaction (Art. 75). Generally, such an obligation does not exist. However, if there is a possibility to undertake a cover transaction which is more favourable than the offers on the market under normal circumstances, the aggrieved party may be under a duty to make such a transaction. 

The following case is of practical significance for lawyers because it relates to the extra costs of mandating attorneys at law in the own country of the party – which is necessary abroad from the other party's point of view.

A German buyer, the defendant, ordered through X, a self-employed sales agent, flagstones from an Italian seller, the plaintiff. The seller sent an invoice. X handed the stones over to the buyer and reduced the purchase price mentioned in the invoice. The buyer wrote out a cheque for X as recipient. Subsequently the cheque was cashed but the seller never received the purchase price. After sending a reminder through its Italian advocate the seller sued the buyer for the purchase price and for the expenses of the reminder. Concerning the costs for the reminder the Court dismissed the claim. It held that the seller had the possibility to entrust a German attorney at law with sending the reminder. When entrusting an Italian lawyer the seller failed to take measures to mitigate the loss by virtue to article 77 CISG. The court pointed out that the law firm which wrote the reminder had an office in Stuttgart (that is to say, in the country of the defendant) which prepared the documents in the arbitration proceedings.

Therefore, mandating the more expensive Italian lawyer instead of the cheaper German one constituted a breach of the duty to mitigate loss under Art. 77. One might wonder whether the court would have decided in the same way if the Italian law firm had not had an office in Germany. 

(4)
Summary

It is not easy to summarise such a broad topic as the remedies of the buyer under the CISG. We have seen that the system of remedies of the buyer under the CISG differs from many national laws by allowing the avoidance of contract only in case of fundamental breach and imposing objective liability in damages on the party in breach which is limited to foreseeable damages. This might be why the uniform text of the CISG is not always applied uniformly in different states. 

Moreover, one can observe that courts sometimes apply rules in such way as to arrive to an equitable solution even if the approach seems to be contrary to the dogmatic structure of the Convention. Examples for this may be the judgment allowing the calculation of damages on the basis of a cover transaction made before the avoidance of contract or the judgment applying the market-price rule despite the fact that there was a cover transaction.

Finally, we have seen (in the example of a Hungarian case) how the CISG influences the interpretation of national law even in purley domestic cases. 
_________
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Abstracts of the Cases quoted in the paper
Section 2.1 – Breach of Contract and Conformity of the Goods

Case CLOUT No. 553

Provincial Court of Barcelona, Sixteenth Division, 862/2003, Sociedade de Construçoes Aquino & Filho Lda. v. Fundició Benito 2000 S.L., 28 April 2004., see http://www.uc3m.es/cisg/sespan31.htm

The dispute concerned the sale of metal inspection covers for sewerage systems, for which a Portuguese company (the buyer) had concluded a contract with a Spanish company (the seller) in 1999 with the aim of fulfilling its commitments as a contractor for two public works projects in Portugal. The covers ordered were of the Transit and Delta models. The Portuguese company alleged that the product did not meet the specifications set out in the contract and that the covers supplied were faulty, and it therefore claimed reimbursement of part of the price already paid plus damages for the loss incurred through the removal of the unusable covers already installed and their entire replacement with new ones (replacement covers were purchased from third parties). The seller filed a counter-claim, denying breach of contract and seeking payment of the outstanding sum. The lower court ruled in favour of the seller. The buyer lodged an appeal. The court of appeal held that the parties had agreed that the CISG should apply. Regarding breach of contract, it examined firstly the allegations of the buyer that the Delta covers failed to meet the resistance standards indicated in the seller’s catalogue and that there were certain defects in the polyethylene seals of the covers. The court pointed out that a lack of conformity with the resistance standards indicated could not be concluded from the expert reports. However, the seller had admitted that there had been defects in the seals and offered to replace them free of charge, an offer which had been rejected by the buyer. The court considered that the seller had complied with the provisions of paragraphs (2) and (3) of article 46 CISG and it had not been proven that replacement was not viable. As regards the Transit covers, the buyer alleged firstly that the product was highly unsuitable for the purpose for which the buyer had intended it, that purpose being known to the seller. The court rejected the buyer’s claim, citing article 35(2)(b) of the Convention. Firstly, it pointed out that the fact that the seller had achieved a business quality accreditation (International Standard ISO 9001) did not mean that it was under any obligation to be familiar with the needs of the buyer. Secondly, it rejected the contention that the way in which the various models of covers were presented in the seller’s catalogue could have misled the buyer, since the buyer was a qualified public works contractor. Therefore, the buyer could not have been unaware that the project under which the Transit covers were to be installed require type D400 covers with a diameter of 600 mm, which neither matched the specifications given for the Transit covers in the catalogue nor was evident from the prior negotiations between the parties. In fact, the court held, citing article 8(2) CISG, that the seller had not been informed of the requirements of the works for which the covers were intended and that, at the buyer’s request that the covers bear the inscription “D400”, the seller had replied that that would require the purchase of a different model, which had been confirmed following the conclusion of the contract, when the seller sent to the buyer a sample of the inscription, which did not incorporate what had been requested by the buyer. Secondly, the buyer alleged that there were resistance deficiencies in the Transit covers. The court considered that allegation to be correct. The catalogue indicated a resistance of up to 40 tons, which according to experts allows tolerances of ±3. The seller’s own resistance test carried out prior to delivery showed resistance indices of 25 to 35 tons, in spite of which the seller proceeded with the delivery. The court held that the seller had committed a fundamental breach (article 25 CISG). However, since the buyer had also made an error in selecting the product (having ordered covers suitable for footways and verges, which it then installed on the carriageway of a road), the court found that the conduct of each of the contracting parties had contributed to the final outcome and it therefore reduced by 50per cent the sum payable to the seller for the sale of the Transit covers. 
Section 2.4 – Delivery of Substitute Goods
Case abstract

GERMANY: OLG Hamm 9 June 1995

Case law on UNCITRAL texts (CLOUT) abstract no. 125

http://cisgw3.law.pace.edu/cases/950609g1.html

The [seller], an Italian manufacturer of doors and windows, concluded with the German [buyer] a contract for the sale of 19 windows. The windows were delivered to and installed by the [buyer]. Some of the delivered windows were found to be defective. The [seller] agreed to replace the defective windows with new ones, which were subsequently installed by the [buyer]. 

The [buyer] withheld payment of part of the price and argued that the outstanding balance was to be set off against the [buyer's] counter-claim for the costs incurred with the replacement of the defective windows. 

The court found that the CISG was applicable to the contract, holding that the express reference made by the parties during the court proceedings to the German civil law amounted to a valid choice of law but not to an exclusion of the CISG, since the CISG is an essential part of German law (article 6 CISG). 

As the CISG does not contain provisions on set-off, the court held that this question was to be decided in accordance with German law as the governing law chosen by the parties. According to article 387 of the German Civil Code, set-off presupposes the existence of a counter-claim. The existence of the [buyer's] counter-claim, however, had again to be determined according to the CISG. Although the CISG does not contain any explicit provision for reimbursement of replacement costs when the seller has delivered defective goods, the court interpreted article 48(1) CISG to the effect that the seller had to bear the corresponding costs. 

Furthermore, although the period of limitation of the applicable German statute of limitations had expired, the court noted that the [buyer's] counter-claim was not time-barred because article 478 of the German Civil Code allows set-off even after the limitation period if the buyer has given timely notice of the defects of the goods, which the buyer had done in this case. Accordingly, the court rejected the [seller's] claim. 

Tatbestand:
Die Klägerin, eine in Südtirol/Italien ansässige Herstellerin von Fenstern und Türen, macht mit der Klage eine Restkaufpreisforderung gegen den (in Deutschland ansässigen) Beklagten geltend. 

Der Beklagte bestellte bei der Klägerin insgesamt 19 Fensterelemente für das Bauvorhaben seines Kunden F. Die Fensterelemente wurden in der Zeit vom 09. bis 19.07.1991 von der Klägerin geliefert und in der Folgezeit vom Beklagten eingebaut. Sie wurden am 05.07. 1991 mit 15.363,80 DM in Rechnung gestellt. 

Nach Einbau der Fensterelemente durch den Beklagten stellte sich heraus, daß ein Teil der ISO-Scheiben Mängel aufwies. Aufgrund der Reklamationen des Beklagten lieferte die Klägerin neue Scheiben; diese wurden vom Beklagten selbst eingebaut. 

Auf die Rechnung zahlte der Beklagte zunächst 2.131, 20 DM. Über den restlichen Betrag von 13.232,60 DM hat die Klägerin sodann einen - am 08.02.1993 zugestellten - Mahnbescheid erwirkt, gegen den der Beklagte rechtzeitig Widerspruch eingelegt hat. Die Klägerin hat dann die Klage in Höhe von 724,50 DM wegen von ihr als berechtigt anerkannter Mängelbeseitigungskosten zurückgenommen. In Höhe von 6.313,94 DM haben die Parteien die Hauptsache übereinstimmend für erledigt erklärt, nachdem der Beklagte diesen Betrag mit Scheck vom 01.02.1993 gezahlt hat. ... Der Restbetrag von 6.194,16 DM ist die Klageforderung. 

Der Beklagte hat mit einer Gegenforderung wegen der Kosten des Einbaus der Ersatzscheiben aufgerechnet. 

Aus den Entscheidungsgründen: 

Die zulässige Berufung des Beklagten ist - im wesentlichen - begründet. 

I. 
Auf die Rechtsbeziehungen der Parteien ist das Übereinkommen der Vereinten Nationen über Verträge über den internationalen Warenkauf (CISG) anzuwenden, das in Italien am 01.01.1988 und in Deutschland am 01.01.1991 in Kraft getreten ist. 

Daran ändert sich auch nichts dadurch, daß die Parteien aufgrund ihres Verhaltens im Prozeß deutsches Recht gewählt haben (Art. 27 Abs. 2 EGBGB). Eine solche stilllschweigende Rechtswahl ist dann anzunehmen, wenn die Parteien während des Rechtsstreits von der Anwendung einer bestimmten Rechtsordnung, vor allem durch Anführen ihrer Vorschriften, ausgehen (vgl. BGH NJW 1991, 1293). Dies ist geschehen; die Parteien haben sich in beiden Rechtszügen auf die Bestimmungen des deutschen BGB berufen. Die damit vorgenommene Wahl deutschen Rechts führt aber wiederum zur Anwendungt des CISG, das Bestandteil des deutschen Rechts ist und innerhalb seines Anwendungsbereichs dem BGB vorgeht. Anhaltspunkte dafür, daß die Parteien mit ihrer stillschweigenden Rechtswahl das CISG ausgeschlossen haben, sind weder vorgetragen noch sonstwie ersichtlich (vgl. dazu Piltz, Internationales Kaufrecht, § 2 Rz. 109 ff.). 

II. 
Die nach Art. 53 CISG begründete Kaufpreisforderung der Klägerin - deren Grund und Höhe zwischen den Parteien nicht im Streit ist - ist durch Aufrechnung des Beklagten mit einer Gegenforderung in mindestens gleicher Höhe erloschen. 

1. 
Die Aufrechnung selbst ist im CISG nicht geregelt. Die Voraussetzungen und Folgen der Aufrechnung werden vielmehr der Rechtsordnung entnommen, die nach dem Internationalen Privatrecht für die Hauptforderung gilt, gegen die die Aufrechnung erklärt wird (Piltz, a.a.O., § 2 Rz. 148). Infolge der Rechtswahl durch Prozeßverhalten der Parteien ist danach deutsches Recht maßgebend. 

2. 
Die in § 387 BGB für die Aufrechnung vorausgesetzte Gegenforderung ist begründet. Entgegen der Ansicht des Landgerichts steht dem Beklagten ein Anspruch auf Erstattung der Kosten für den Austausch der ISO-Scheiben zu. 

a) 
Eine ausdrückliche Anspruchsgrundlage für die Kostenerstattung enthält das CISG allerdings nicht (vgl. von Caemmerer/Schlechtriem, CISG, 2. Aufl., Art. 46 Rz. 54). 

b) 
Art. 46 Abs. 2 CISG regelt aber, daß der Käufer, sofern die Ware nicht vertragsgemäß ist, Ersatzlieferung verlangen kann, wenn die Vertragswidrigkeit eine wesentliche Vertragsverletzung darstellt und die Ersatzlieferung entweder zusammen mit einer Anzeige nach Art. 39 CISG oder innerhalb einer angemessenen Frist danach verlangt wird. Nach Art. 46 Abs. 3 CISG kann er bei nicht vertragsgemäßer Ware vom Verkäufer verlangen, die Vertragswidrigkeit durch Nachbesserung zu beheben. Im hier zu entscheidenden Fall ist die Vertragswidrigkeit der von der Klägerin gelieferten ISO-Scheiben unstreitig; die Klägerin hat sich auch auf die Lieferung vertragsgemäßer Ware eingelassen, wobei dahingestellt bleiben kann, ob dies als Nachlieferung oder als Nachbesserung anzusehen ist. 

Aus Art. 48 Abs. 1 CISG ist herzuleiten, daß die Kosten einer Ersatzlieferung oder Nachbesserung den Verkäufer treffen (vgl. von Caemmerer/Schlechtriem, CISG, Art. 46 Rz. 54 und Art. 48 Rz. 12). Zudem ergibt sich aus Art. 45 Abs. 1 b, Abs. 2 CISG, daß der Verkäufer dem Käufer auch alle anderen Nachteile zu ersetzen hat, die ihm durch die Fehlerhaftigkeit der ersten Lieferung entstanden sind, soweit sie durch die Ersatzlieferung oder Nachbesserung nicht mehr behoben werden können. Dazu zählen auch die Kosten für den vom Beklagten vorgenommenen Austausch der ISO-Scheiben. Dies gilt jedenfalls dann, wenn - wie im Streitfall - die eigene Leistung der Käuferin nicht gegen die Interessen der Verkäuferin verstößt. Etwas derartiges hat die Klägerin nicht substantiiert dargetan. (...) 

c) 
Die Aufrechnung des Beklagten führt dazu, daß die Klageforderung in vollem Umfang als erloschen gilt (§ 389 BGB). (...) 

d) 
Der zur Aufrechnung gestellte Gegenanspruch des Beklagten ist auch nicht verjährt. Das CISG enthält keine Verjährungsvorschriften. Die anwendbaren Vorschriften sind vielmehr dem durch Art. 27 ff. EGBGB berufenen Vertragsstatut zu entnehmen, im Streitfall also deutschem Recht. Maßgeblich ist deshalb Art. 3 VertragsG, wonach die §§ 477 und 478 BGB entsprechend anzuwenden sind. Nach § 478 BGB kann der Käufer auch nach Ablauf der Verjährung die Zahlung des Kaufpreises verweigern, soweit er den Vertrag aufheben oder den Kaufpreis hätte mindern können und soweit er den Mangel rechtzeitig gerügt hat. Diese Voraussetzungen liegen hier unstreitig vor; die ausgetauschten ISO-Scheiben waren vertragswidrig, die Vertragswidrigkeit hat der Beklagte auch sofort gerügt. 

Section 2.5 – Reparation

Case abstract 

SPAIN: Audiencia Provincial de Pamplona, Division 3 27 March 2000 

Case law on UNCITRAL texts (CLOUT) abstract no. 397

http://daccessdds.un.org/doc/UNDOC/GEN/V01/879/59/PDF/V0187959.pdf?OpenElement
The seller delivered to the buyer a minimum quantity of 184 items of equipment of North American manufacture designed for cooling and heating drinking water. The contract incorporated a five-year warranty clause. Prior to the time of performance by the buyer of its obligation to pay for the delivered consignments of the purchased equipment, i.e. early January 1997, the equipment began to develop certain operational defects. The buyer did not pay the agreed price in accordance with articles 54 ff. and 71 of the Convention. The buyer also invoked articles 36, 44, 50 and 74 of the Convention. The buyer itself undertook the repair of the drinking water dispensers without informing the seller of the defects or faults in the appliances; only by fax did it communicate the defects in “a single” equipment item. This lack of communication gave rise to the Court’s rejection of the buyer’s claim “since the buyer did not demand the enforcement of the manufacturer’s warranty”. Moreover, insofar as the buyer received the sold goods at the agreed place and had the possibility of examining them, “the buyer cannot exercise the rights arising under article 45 of the Convention”. Furthermore, the notification of defects in the purchased items—in effect, the lack of conformity of the goods—has to be made by the buyer to the seller within a reasonable time, in accordance with article 39(1). The Court ruled that the period between autumn 1997, without being more specific, and 11 May 1988 was not a reasonable time. Even though not expressly stated by the Court, the unreasonableness of that period is based on its extreme length.
Section 2.6 – Avoidance of the Contract

Case CLOUT No. 2.

Germany Appellate Court Frankfurt
17 September 1991 See http://cisgw3.law.pace.edu/cases/910917g1.html

An Italian manufacturer had agreed to produce 130 pairs of shoes according to specifications given by a German buyer, to be used as a basis for further orders. At a trade fair, the manufacturer displayed some shoes produced according to these specifications and bearing a trademark of which the buyer was the licensee. When the manufacturer refused to remove those shoes, the buyer advised the manufacturer by telex one day after the fair that the buyer discontinued the relationship and would not pay the 130 sample shoes which were no longer of any value to the buyer.

The court applied CISG as the relevant Italian law pursuant to German private international law and considered the above agreement as a contract of sale according to article 3(1) CISG. It held that the buyer had timely and effectively declared the contract avoided; the manufacturer's breach of the ancillary duty of preserving exclusivity constituted a fundamental breach of the contract under article 25 CISG since it endangered the purpose of the contract to such a degree that, as was foreseeable to the manufacturer, the buyer had no more interest in the contract.

Fundamental breach/Avoidance, buyer's right to avoid the contract. The court stated:

· The [seller] "undertook the obligation towards the [buyer] to refrain from marketing shoes with the "M" designation, and a breach thereof is already so weighty, the [buyer] was allowed to avoid the contract."

· "The exhibition of the shoes at the fair represents a fundamental breach of contract pursuant to Article 25 CISG. Also the breach of an obligation which is not a primary obligation of the contract, but, rather, a secondary obligation can be, without anything further, fundamental. . . . A breach of contract is fundamental when the purpose of the contract is endangered so seriously that, for the concerned party to the contract, the interest in the fulfillment of the contract ceases to exist as a consequence of the breach of the contract (and this was capable of being known by the party in breach of the contract) . . . These conditions are present because the [seller] communicated, through the exhibit at a trade fair of the shoes, with the brand designation [i.e., the "M" designation], that such shoes also could be ordered from her. The [seller] did not testify that she had marked these exhibit pieces in a clearly recognizable way as being part of a fair which does not include actual trading . . . and as samples not for sale; therefore, the court need not resolve how such a restriction would have influenced the outcome. The confidence of the [buyer] in the [seller's] adherence to the terms of the contract was in any case severely disturbed by the exhibition of the shoes with the "M" designation without any qualification [with respect to lack of capacity for sale]. More specifically, the refusal of the [seller] to remove the exhibit pieces created such serious doubt as to her readiness to adhere to the agreement to refrain from delivering such shoes to third parties without permission, that the [buyer] could not be expected to further adhere to the contract. Differences of opinion about the rights of the [seller] with respect to the shoes without the "M" designation do not justify her exhibiting shoes with the "M" designation. All of this could easily have been foreseen by the [seller].

Avoidance, specificity of declaration of. The court stated: "The telegram of the [buyer] of March 3, 1989 constitutes the declaration of the avoidance of the contract because the [buyer] unmistakably communicated to the [seller] that she, from now on, would produce the collection of shoes with another Italian manufacturer, and she was ending immediately the already-begun collaboration with the [seller]. As to that the [seller] could have no doubts -- even, in the absence of a separate, explicit statement thereof -- that the [buyer] rejected the performance [by the seller] of sending the [buyer] 130 pairs of model shoes, which was only a preliminary step of the planned exchange of goods and, with its avoidance, the purpose of the delivery of the model shoes was not achieved. An explicit reference to the avoidance of the contract, pursuant to the CISG, was not required for the validity of the legal effects of the avoidance of the contract . . . It was sufficient that the [buyer] made clear that she wouldn't pay the [seller's] bill because of her breach of contract, because meanwhile the delivered model shoes became useless to her . . . ."

Avoidance, timeliness of notice. The court stated: "The declaration of the avoidance of the contract was timely (Article 49(2)(b) CISG). The [buyer] mailed the telegram, which consisted of the declaration of the avoidance of the contract, one day after the end of the trade fair on which she got knowledge of the [seller's] breach of the contract. Thus the declaration was "within a reasonable time period." Even if one might be inclined to be of the opinion that the "reasonable time period" in the instant situation is close to what German law means by "prompt" ["unverzüglisch"] (Section 121 of the BGB . . .), the [buyer] would have met the requirements of the law by sending the telegram the next day."

Avoidance, obligation to make restitution. The court stated: "The avoidance of the contract is not precluded by Article 82 of the CISG, pursuant to which the buyer can lose the right to declare the contract avoided if it is impossible for him to make restitution of the good substantially in the condition in which he received them. Nothing has been claimed to the effect that such impossibility could be the case here. Moreover, this provision encompasses only the case of the perishment or deterioration of goods before the declaration of the avoidance of the contract . . . . However, there are no indications that the goods delivered on March 2, 1989 could have been in a condition of deterioration before the declaration of the avoidance of the contract on March 7, 1989, more particularly since the 4th and 5th of March were weekend days."

Section 2.7 – Reduction of Price

 Case abstract

GERMANY: Oberlandesgericht Koblenz 14 December 2006 

Case law on UNCITRAL texts (CLOUT) abstract no. 724

http://cisgw3.law.pace.edu/cases/061214g1.html

Abstract prepared by Ulrich Magnus, National Correspondent, and Jan Losing
The decision of the Higher Regional Court of Koblenz on the claimant's appeal shows the independence of the remedies of avoidance of the contract (article 49(1)(a) CISG) and price reduction (article 50 CISG). 

The claimant, an Italian manufacturer of wine bottles, sued the buyer, a customer from Germany, for payment of the purchase price of several shipments of bottles, after the defendant had declared that it would not pay. The defendant argued that due to defective packaging by the claimant the bottles had been either broken or had lost their sterility and therefore became unsuitable for further use. The contract obliged the claimant only to deliver "ex factory" while it was up to the defendant to take delivery. 

On first instance, the Regional Court partly rejected the claim, on the ground that the buyer had declared the contract avoided pursuant to article 49(1)(a) CISG and declared its unwillingness to pay. The Higher Regional Court dismissed the claimant's appeal against the judgement of the Regional Court. 

The Higher Regional Court held that the claimant had failed to perform its obligation, pursuant to article 35(2)(d) CISG, to provide packaging for the bottles in a manner adequate for transport by truck. Therefore the court regarded the seller to be liable for the damage to the bottles under articles 36(2) and 66 CISG, although the risk of loss or damage passed to the buyer, when the bottles were taken over by the buyer's carrier. However, contrary to the Regional Court's reasoning in first instance, the Higher Regional Court stated that the requirement of article 49(2)(b) CISG to declare the contract avoided within a reasonable time does not allow to consider the buyer's refusal of payment to be an implied declaration of avoidance. The court considered the buyer's refusal to be a declaration of reduction of the purchase price to zero. Explicitly the court pointed out that the buyer may reduce the price according to article 50 CISG even if it had lost its right to avoid the contract for instance as a result of missing the deadline pursuant to article 49(2)(b) CISG. According to the court the right to reduce the price may also be used as an objection against a claim for the payment of the purchase price. As for the interpretation of article 50 CISG itself the court stated that the wording "at the time of delivery" means the time the goods are available to the buyer after having arrived at their destination. 

The failure of the claimant to provide adequate packaging for the bottles to preserve them and to ensure their arriving in a marketable condition was deemed as a fundamental breach of contract by the court under article 25 CISG. 

Concerning the notice of defects as per article 39 CISG the court clarified that the requirement of "specifying the nature of the lack of conformity" is satisfied if the buyer describes the divergence from quality by description of the symptoms, while a specification of the causes is not required.

Text of the original decision:

Die Beklagte ist auch berechtigt, von ihrem Recht auf Minderung des Kaufpreises Gebrauch zu machen. Es stand der Beklagten frei, ob sie von ihrem Recht auf Vertragsaufhebung, Minderung oder Schadensersatz Gebrauch gemacht hat. Der Käufer einer Sache kann die Minderung des Kaufpreises auch dann erklären, wenn eine Vertragsaufhebung – wie hier – aus irgendeinem Grund, z.B. Versäumung der Frist nach Art. 49 Abs. 2 b) CISG, nicht mehr möglich ist oder er eine Rügefrist versäumt hat (Schlechtriem, aaO, Art. 50 Rn. 13; Staudinger, aaO, Art. 50 Rn. 23). Diese Recht der Minderung kann auch als Einrede gegenüber der Klage auf Zahlung des Kaufpreises geltend gemacht werden (Schlechtriem, aaO, Art. 50 Rn. 16).

In der Weigerung, den Kaufpreis zu zahlen – nach erfolgter Rüge der Mangelhaftigkeit der gelieferten Flaschen – kann eine Minderung des Kaufpreises auf null gesehen werden (Art. 50 i.V.m. Art. 45 ff. CISG; vgl. auch Schlechtriem, aaO, Art. 50 Rn. 13 m.w.N.; Staudinger, aaO, Art. 50 Rn. 23). Die Argumentation der Berufung, nach Art. 50 S. 1 CISG komme es sowohl im Hinblick auf das „ob“ als auch im Hinblick auf den Umfang eines Minderungsrechts auf den Wert der Ware im Zeitpunkt der Lieferung an, d.h. vertragsgemäße, aber schlecht verpackte Flaschen seien am Ort der Lieferung bzw. vor der anstehenden Beförderung genauso viel wert wie ordnungsgemäß verpackte Flaschen, deshalb stehe der Beklagten kein Minderungsrecht, sondern allenfalls nur ein Schadensersatzanspruch zu, überzeugt nicht. Wenn die Verpackung der Flaschen derart schlecht war, dass eine ordnungsgemäße Beförderung zum Bestimmungsort nicht gewährleistet war, berechtigt der Eintritt des Schadens – hier Zerbrechen der Flaschen oder mangelnde Sterilität – zur Geltendmachung des vollen Minderungsanspruchs. Die Minderung ist nicht am Maßstab des Wertes einer ordnungsgemäßen Verpackung zu einer schadhaften Verpackung zu messen (GA 128).

Section 2.8 – Suspension of Performance

CLOUT No. 338. (Furniture case)

Appellate Court Hamm, Case No. 19 U 127/97

23 June 1998

http://cisgw3.law.pace.edu/cases/980623g1.html

Two Austrian sellers and a German buyer, defendant, concluded agreements for the delivery of furniture manufactured and stored in a warehouse in Hungary. When the goods were placed in the warehouse, the sellers issued storage invoices, which were subsequently sent to the buyer. Under the agreements, the buyer was entitled to order partial deliveries of the furniture, which had to be handed over by the sellers at the warehouse and loaded either on wagons or on the buyer's lorries for transmission to the buyer. Upon delivery, the buyer had to pay the purchase price on the basis of a delivery invoice. After having issued several storage invoices, the sellers assigned their rights to a third party, plaintiff. The buyer, upon receipt of the third party's notice of the assignment, accepted it in writing. However, as the buyer had not received the furniture listed in the storage invoices, it did not pay the purchase price. The Hungarian warehouse firm declared bankruptcy and the furniture disappeared from the warehouse. Subsequently, the plaintiff sued the buyer for the alleged outstanding purchase price on the basis of the storage invoices. 

The court held that the plaintiff was not entitled to claim the purchase price under article 53 CISG, as it had become apparent that the sellers would not be able to perform the delivery of the furniture, which constituted a substantial part of their obligations (article 30 CISG). Therefore, the buyer was allowed to suspend the performance of its obligations according to article 71(1)(a) CISG. The court interpreted the refusal of the buyer to pay the storage invoices as the required notice of suspension of performance under article 71(3) CISG. 

CLOUT No. 630 (Roller bearings case)

ICC Arbitration Case No. 9448

July 1999

http://cisgw3.law.pace.edu/cases/999448i1.html

The case involves a seller's demand for payment of goods under an instalment contract, and the buyer's claim that it should be allowed an offset in damages as the result of an alleged breach of the contract by the seller. 

The seller, a manufacturer of roller bearings, entered into a frame contract for supplying the U.S. market through an exclusive representative, the buyer. The contract was performed satisfactorily for two years, after which the buyer fell behind on the payments and then ceased making payments. The seller initiated arbitration proceedings in order to be paid for outstanding invoices for the goods delivered, plus interest. The seller additionally sought interest on separate invoices that were paid late. The buyer claimed that the delivered goods were not in conformity with the contract, were delivered late, or were delivered in insufficient quantities, and argued that its damages should be offset against the seller's claimed amount. 

The buyer failed to pay the advance costs fixed by the ICC International Court of Arbitration for its counterclaim. The Arbitral Tribunal thus decided not to consider the buyer's offset claims per se but simply as defences to the seller's claims. 

The contract stipulated that the law of Switzerland applied to "all matters respecting the making, interpretation and performance of this contract." The Arbitral Tribunal determined that the contract between the buyer and the seller was a contract for sale of goods under article 3(1) CISG, and that the CISG applied pursuant to article 1(1)(a) CISG, as Switzerland is a Contracting State. 

The Arbitral Tribunal denied the buyer's claim, based on article 50 CISG, to have the sale price reduced as a consequence of the nonconformity of the goods with the contract, because the nonconformity claim referred to goods delivered in 1995, whereas the invoices on which the seller based his claim referred to goods delivered in 1996. Additionally, the buyer claimed an offset because various shipments of goods had not been delivered on time or had not included the stipulated quantity of roller bearings. The buyer claimed that these deficiencies allowed it to withhold payment for the said shipments. The Arbitral Tribunal determined that the buyer was not entitled to withhold payment for partial or late shipments. It noted that, according to article 45(1) CISG, if the seller fails to perform any of its obligations under the contract or the Convention, the buyer may either exercise the rights provided for in articles 46 to 52 CISG or claim damages as provided for in articles 74 to 77 CISG. According to article 51 CISG, when the seller delivers only a part of the goods, or if only a part of the goods delivered is in conformity with the contract, then articles 46 to 50 CISG apply. In the case of an instalment contract, should certain partial deliveries not be made on time, article 73(1) CISG is applicable to determine the effect of such delay. Contrary to what is provided for in all these provisions, the buyer did not resort to the remedies offered by the CISG, but rather withheld payment of the amount due under the contract for deliveries already received. However, the Convention does not give him the right to do so. 

The Arbitral Tribunal also considered the application of article 71 CISG to the dispute. This article gives a party the right to withhold its performance corresponding to a future anticipated breach. The Tribunal held article 71 CISG to be inapplicable in the case at hand, as the buyer was not attempting to suspend performance for a future breach, but was rather attempting to withhold payment for shipments already received. 

According to article 78 CISG, finally, if a party fails to pay the price of any other sum that is in arrears, the other party is entitled to interest on it. The rate to be applied, however, is a matter of domestic law. The Arbitral Tribunal thus applied the Swiss law to determine the applicable interest rate to be paid by the buyer. 

Section 3.3 – Cover Transaction

CLOUT Case 277

Germany: Oberlandesgericht Hamburg; 1 U 167/95

28 February 1997

http://www.cisg-online.ch/cisg/urteile/261.htm

An English buyer, plaintiff, and a German seller, defendant, entered into a contract for the supply of iron-molybdenum from China, CIF Rotterdam, delivery in October 1994. The goods were never delivered to the buyer, as the seller did not itself receive delivery of the goods from its own Chinese supplier. After expiry of an additional period of time for delivery, the buyer concluded a substitute transaction with a third party and sued the seller for the difference between the price paid and the price under the contract. 

The court held that the buyer was entitled to damages under article 75 of the CISG. It found that the contract had been avoided under article 49(1) of the CISG, both under paragraphs (a) and (b). 

As to paragraph (a), it said that, although delay in time is not generally considered as a fundamental breach of contract, it can constitute a fundamental breach if delivery within a specific time is of special interest to the buyer, which must be foreseeable at the time of the conclusion of the contract (article 25 CISG). The incoterm "CIF" by definition determines the contract to be a transaction for delivery by a fixed date. As to paragraph (b), it found that the buyer had fixed an additional period of time for delivery (article 47(1) CISG) within which the seller had failed to deliver.

The court held that an explicit declaration of avoidance was unnecessary once the seller refused to perform its delivery obligation and that to insist on such a declaration would be contrary to the principle of good faith (article 7(1) CISG). Such a declaration is dispensable as long as the avoidance of the contract is possible in principle and it is certain that the seller will not perform its obligations at the time the substitute purchase is made. The court held that a substitute purchase within two weeks after the failure of performance was made in reasonable time.

The court held that the seller was not exempt from liability, neither under a force major clause of the contract, nor under article 79(1) of the Convention. The seller bears the risk of itself receiving delivery of the goods from its own supplier. Only if goods of an equal or similar quality were no longer available on the market would the seller be exempted from liability. Furthermore, the court held that it was incumbent upon the seller to bear the risk of increasing market prices at the time of the substitute transaction. Although the market price had risen to an amount triple the price that had been agreed at the time of the conclusion of the original contract, this did not amount to a sacrificial sale price, as the transaction was said to be highly speculative.

"Die Voraussetzungen, von denen Artikel 75 CISG die Geltendmachung eines Schadensersatzanspruchs wegen der Vornahme eines Deckungsgeschäftes abhängig macht, liegen vor. 

Ein Recht zur Aufhebung des Kaufvertrages vom 12. Oktober 1994 stand der Klägerin sowohl aus Artikel 49 Absatz 1 lit. a als auch aus Artikel 49 Absatz 1 lit. b CISG zu. 

Die Beklagte hatte die ihr aus dem Kaufvertrag vom 12. Oktober 1994 obliegende Verpflichtung zur Lieferung bis zur Vornahme des Deckungsgeschäftes durch die Klägerin am 11. Januar 1995 nicht erfüllt. Die nicht rechtzeitige Erfüllung der Lieferverpflichtung ist hier auch als wesentliche Vertragsverletzung im Sinne von Artikel 49 Absatz 1 lit. a, Artikel 25 CISG anzusehen. Zwar ist in einer Verzögerung der Lieferung nicht generell eine wesentliche Vertragsverletzung zu sehen, sondern nur dann, wenn, für den Verkäufer bei Vertragsschluß erkennbar, die genaue Einhaltung des Liefertermins für den Käufer von besonderem Interesse ist (Huber in v. Caemmerer/Schlechtriem - im folgenden Schlechtriem-Bearbeiter - , Kommentar zum Einheitlichen UN-Kaufrecht - CISG - , 2. Aufl. 1995, Art. 49 CISG Rdn. 5, Staudinger-Magnus, 13. Bearb. 1994, Art. 49 CISG Rdn. 11). Dieses besondere Interesse der Klägerin ergibt sich hier schon aus der Verwendung des Incoterms "CIF" im Kaufvertrag, der das Geschäft als Fixgeschäft ausweist (vgl. Baumbach/Hopt, HGB, 29. Aufl. 1995, Incoterms Nr. 6 Rdn. 2), bei welchem die Einhaltung der Lieferzeit begrifflich eine wesentliche Vertragspflicht ist (vgl. auch § 376 Abs. 1 HGB). Darüber hinaus ist eine wesentliche Vertragsverletzung durch die Beklagte auch in der per Fax vom 14. Dezember 1994 übermittelten Erklärung zu sehen, wonach sie mit dem Lieferanten in China über Vertragserfüllung oder Schadensersatz verhandele und deswegen Zeit benötige. Denn hiermit ließ die Beklagte die Klägerin in völliger Ungewißheit darüber, ob sie ihre Lieferpflicht überhaupt noch, und ggfs. wann, erfüllen würde. 

Ein Recht zur Vertragsaufhebung stand der Klägerin darüber hinaus auch aus Artikel 49 Absatz 1 lit. b CISG zu. In der Erklärung der Klägerin im Fax vom 3. November 1994, sie sei mit einer Verladung der Ware bis spätestens zum 30. November 1994 einverstanden, die Einhaltung dieses Termins sei aber sehr wichtig, ist eine Nachfristsetzung im Sinne des Artikel 49 Absatz 1 lit. b CISG zu sehen. Die Klägerin hat die Beklagte hiermit deutlich und warnend unter Angabe einer bestimmten Frist zur Leistung gemahnt (vgl. Schlechtriem-Huber a.a.O. Art. 49 CISG Rdn. 20) und darüber hinaus mit der Möglichkeit eines Deckungskaufs auf Kosten der Beklagten bei Nichteinhaltung des Termins gedroht. Diese Nachfrist hat die Beklagte unstreitig nicht eingehalten, so daß der Klägerin, ohne daß es auf ein Verschulden bzw. Vertretenmüssen der Beklagten ankommt (vgl. Staudinger-Magnus a.a.O. Art. 49 CISG Rdn. 8), ein Recht zur Aufhebung des Vertrages zugestanden hat. 

Dahingestellt bleiben kann, ob die Klägerin vor der Vornahme des Deckungskaufes die Aufhebung des Kaufvertrages erklärt hat, wie es Artikel 75 CISG an sich verlangt. Zweifel an einer Vertragsaufhebungserklärung vor Vornahme des Deckungskaufes rühren daher, daß das Fax vom 17. Januar 1995 nicht exakt belegt, wann die Klägerin die Beklagte von der Durchführung des Deckungskaufes und der damit einhergehenden konkludenten Aufhebungserklärung in Kenntnis gesetzt hat, und die zuvor von der Klägerin der Beklagten übersandten Schreiben, Fax vom 13. Dezember 1994, Fax vom 16. Dezember 1994 und Fax vom 29. Dezember 1994, nicht eindeutig erkennbar gemacht haben, daß die Klägerin endgültig von der Vertragsdurchführung Abstand nehmen wollte. Auch eine durch die Nichteinhaltung der Nachfrist aufschiebend bedingte Aufhebungserklärung, wie sie grundsätzlich zulässig ist (vgl. BGHZ 74, 193, 204 und Schlechtriem-Huber a.a.O. Art. 49 CISG Rdn. 31) wird man in den genannten Schreiben der Klägerin ebensowenig wie in ihrem Fax vom 3. November 1994 sehen können, weil dies voraussetzte, daß die Klägerin sich mit diesen Schreiben tatsächlich ihres Wahlrechts zwischen Vertragserfüllung und Sekundäransprüchen begeben wollte. Hiergegen spricht die vorgelegte Korrespondenz, weil die Klägerin weiterhin an ihrem Anspruch auf Vertragserfüllung ("performance of the contract") festhielt. 

Eine ausdrückliche Aufhebungserklärung der Klägerin war aber deswegen entbehrlich, weil die Beklagte vor Durchführung des Deckungsgeschäftes die Erfüllung des Kaufvertrages endgültig und ernsthaft verweigert hatte. Eine Ausnahme vom Grundsatz der Erforderlichkeit der Aufhebungserklärung vor Vornahme des Deckungsgeschäftes ist im CISG zwar nicht vorgesehen, aus dem Gebot der "Wahrung des guten Glaubens im internationalen Handel" (Art. 7 Abs. 1 CISG) folgt aber, daß eine Vertragsaufhebungserklärung entbehrlich ist, wenn die Vertragsaufhebung grundsätzlich möglich ist und bei Vornahme des Deckungsgeschäftes feststeht, daß der Schuldner keinesfalls erfüllen wird (vgl. Schlechtriem-Stoll a.a.O. Art. 75 CISG Rdn. 5, Staudinger-Magnus a.a.O. Art. 75 CISG Rdn. 8 und Stoll, RabelsZ 52 Ihrg. [1988], 617, 635). 

Spätestens mit ihrem Fax vom 29. Dezember 1994, mit dem die Beklagte das Fax der Klägerin vom 16. Dezember 1994, in der diese an der Vertragsdurchführung unter Androhung von Schadensersatz noch festhielt, beantwortete, hat die Beklagte ihre ernsthafte Weigerung zur Erfüllung des Kaufvertrages zum Ausdruck gebracht. Sie hat auf das Fax der Klägerin nicht mit einem erneuten Angebot auf Vertragserfüllung reagiert, sondern lediglich die Zahlung einer "compensation" angeboten. In Kenntnis der Tatsache, daß die Klägerin ein Abwarten des Ergebnisses der Verhandlungen zwischen der Beklagten und ihrem chinesischen Lieferanten offensichtlich ablehnte, wollte die Beklagte danach ihre Lieferpflicht nicht durch Beschaffung der Ware aus anderen Quellen erfüllen, sondern Schadensersatz bzw. eine Abfindung leisten. Bei dieser Sachlage konnte die Beklagte redlicherweise nicht mehr davon ausgehen, daß ihr die Möglichkeit der Vertragserfüllung weiterhin offenstehen würde, zumal es sich, wie sie wußte, um ein Fixgeschäft handelte und die Klägerin die besondere Bedeutung des Liefertermins auch mehrmals hervorgehoben hatte. 

Offenkundig ist die Beklagte von einer weiterbestehenden Erfüllungsmöglichkeit auch nicht ausgegangen; denn im Schriftsatz vom 14. August 1995 hat sie vortragen lassen, daß die Klägerin im Januar 1995 unstreitig keine Lieferung der Beklagten mehr habe erwarten können. Wenn man auch an das Vorliegen einer Erfüllungsverweigerung nicht zu geringe Anforderungen stellen darf, so ist doch spätestens in dem Fax vom 29. Dezember 1994 eine ernsthafte und endgültige Erfüllungsverweigerung der Beklagten zu sehen. Die Beklagte bedurfte hier eines Schutzes durch eine Aufhebungserklärung vor Vornahme eines Deckungsgeschäftes durch die Klägerin nicht mehr, da sie sich selbst nicht mehr um eine Erfüllung bemühte. " 
Section 3.4 – Market-Price Rule

CLOUT Case 227

Germany: Oberlandesgericht Hamm; 19U 97/91

22 September 1992

http://www.cisg-online.ch/cisg/urteile/57.htm

A German buyer, defendant, offered to purchase ten lots of “wrapped” bacon from an Italian seller, plaintiff. The seller’s reply to the buyer’s offer referred instead to “unwrapped” bacon. However, in its reply to the seller, the buyer did not object to the change in terms. After four lots had been delivered, the buyer refused to accept further deliveries. Therefore, the seller declared the contract avoided and sold the remaining six lots at a price much lower than both the market- and the agreed purchase- price. The seller claimed damages, the outstanding purchase price and interest. The court held that the seller’s reply to the buyer’s offer was a counter-offer (article 19(1)CISG) and not an acceptance (article 18(1) CISG), and that the buyer’s reply to the counteroffer, inasmuch as it did not contain any objections to the change in terms, should be considered an unconditional acceptance (article 8(2) CISG). Consequently, the seller was entitled to declare the contract avoided because the buyer’s failure to take delivery of more than half of the goods constituted a fundamental breach of contract (article 64(1)(a) CISG). The court also held that the seller was entitled to claim damages (articles 61(1)(b) and 74 CISG). To assess damages, priority had to be given to the method of calculation under article 75 CISG. In mitigating its loss, however, the seller was obliged to undertake a profitable resale of the goods (article 77 CISG). As the seller had been unable to resell the goods for more than the market price, i.e. the market price at the place of delivery rather than that at the seller’s place of business, the method of calculation under article 76 CISG was applied. Lastly, the court granted the outstanding purchase price (article 52 CISG) and interest (article 78 CISG).

"Die Höhe des Schadensersatzanspruches ergibt sich aus Artikel 76 CISG, wenn auch nicht in dem von der Klägerin geltend gemachten Umfang. Die Klägerin ist berechtigt, ihren Schaden abstrakt nach Artikel 76 zu berechnen, das heißt nach der Differenz zwischen dem Vertragspreis (1,35 DM bzw. 1,40 DM je kg) und dem Marktpreis, den sie mit 0,79 DM aber zu niedrig ansetzt. 

1. 
Die Beklagte weist allerdings zu Recht darauf hin, daß dieser abstrakten Schadensberechnung nach Artikel 76 CISG nur subsidiäre Bedeutung zukommt. Vorrangig ist die konkrete Schadensberechnung nach Artikel 75 CISG auf der Basis eines realen Deckungsgeschäftes (allgemeine Meinung, vgl. von Caemmerer/Schlechtriem/Stoll, Kommentar zum CISG, Rz. 5 zu Artikel 76). 

Aus der in Artikel 77 CISG niedergelegten Schadensminderungspflicht folgt, daß die Klägerin als Verkäuferin zur Vornahme eines vorteilhaften Deckungsverkaufes sogar verpflichtet ist, soweit dies möglich und zumutbar ist (vgl. v. Caemmerer/Schlechtriem/Stoll a. a. 0. Artikel 74 Rnr. 37, Artikel 76 Rnr. 5 und Artikel 77 Rnr. 7). Die Beklagte hat dementsprechend auch behauptet, die Klägerin habe tatsächlich einen vorteilhaften Deckungsverkauf vorgenommen, d. h. einen Verkauf des Specks zu einem höheren Preis als dem Vertragspreis oder jedenfalls dem Marktpreis mit der Folge, daß entweder überhaupt kein Schaden oder jedenfall ein geringerer Schaden als geltend gemacht entstanden sei. Diese Behauptung vermochte aber die Beklagte, die als Käuferin hierfür beweispflichtig ist (vgl. v. Caemmerer/Schlechtriem/Stoll, a. a. 0., Rnr. 5 zu Artikel 76) nicht zu beweisen. Die von ihr - wie auch von der Klägerin gegenbeweislich - als Zeugin benannte B. hat bei ihrer Anhörung als Partei vor dem Senat vielmehr geschildert, daß die Klägerin die für die Beklagte bestimmte Restmenge Speck im März oder April 1990 für nur 200 bis 250 Lire je kg (rund 0,35 DM) zur Entsorgung verkauft hat. Der Senat ist aufgrund der Angaben des Sachverständigen S.und von B. sowie nach den gesamten Umständen dieses Falles auch davon überzeugt, daß der Klägerin ein vorteilhafter Deckungsverkauf, also ein Verkauf zu einem Preis über dem Marktpreis von 1,13 DM (siehe unten 2 a) nicht möglich war. 

2. 

Die Klägerin ist danach berechtigt, auf die - subsidiäre - abstrakte Schadensberechnung nach Artikel 76 CISG zurückzugreifen. (…) Nach dem Ergebnis der vom Senat durchgeführten Beweisaufnahme lag dieser Marktpreis zu dem maßgeblichen Zeitpunkt der Vertragsaufhebung Anfang Februar 1990 aber nicht bei 0,79 DM, wie von der Klägerin behauptet, sondern bei 1,13 DM je kg."
3.5 – Duty to Mitigate Damage

CLOUT Case 410

Germany: Landgericht Alsfeld; 31 C 534/94

12 May 1995

http://www.cisg-online.ch/cisg/urteile/170.htm

A German buyer, the defendant, ordered through X, a self-employed sales agent, flagstones from an Italian seller, the plaintiff. The seller sent an invoice. X handed the stones over to the buyer and reduced the purchase price mentioned in the invoice. The buyer wrote out a cheque for X as recipient. Subsequently the cheque was cashed but the seller never received the purchase price. After sending a reminder through its Italian advocate the seller sued the buyer for the purchase price and for the expenses of the reminder. The buyer argued that it had paid the purchase price as reduced by X. The Court held the CISG to be applicable by virtue of article 1(1) CISG because the parties had their places of business in different Contracting States and the exclusions of the articles 1(2) and 2 CISG did not apply. The Court held the claim to be justified under article 53 CISG. It found that CISG did not rule the question of agency. Pursuant to Article 7(2) CISG the issue of agency was governed by German law applicable under the rules of international private law of the forum. According to German law, X had no representative authority for the seller. Consequently its reduction of the purchase price was ineffective. The Court held that the buyer had not fulfilled its obligation to pay the purchase price. Neither did the buyer pay the purchase price to the seller at the seller's place of business (article 57(1)(a) CISG) nor did it pay the purchase price to the seller at the place where the handing over of the stones took place (article 57(1)(a) CISG). However, as the seller never received the purchase price, handing over the cheque to X did  ot amount to payment. If the buyer commissioned X to transmit the purchase price to the seller, it had to bear the risk of this transmission (article 79 CISG). Also X was no authorized collecting agent of the seller. As the buyer wrote out a cheque for X as recipient, it had to bear the risk for X cashing the cheque without handing over the purchase price to the seller (article 79 CISG). Concerning the costs for the reminder the Court dismissed the claim. It held that the seller had the possibility to entrust a German [advocate] with sending the reminder. When entrusting an Italian lawyer the seller failed to take measures to mitigate the loss by virtue to article 77 CISG. The Court granted interest under article 78 CISG from the due date of the purchase price (articles 58 and 59 CISG). The court determined the rate of interest under Italian law applicable under the rules of German international private law (article 7 CISG). The court refused to grant a higher rate of interest under the articles 62 and 74 CISG because the seller failed to prove the recourse to bank credit.

"Vorgerichtliche Mahnkosten in Höhe von 119.000,-- Ital. Lire kann die Klägerin vom Beklagten nicht verlangen. Zwar sind ihr diese Rechtsanwaltskosten entstanden und möglicherweise können sie nach italienischem Recht auch nicht auf die Gebühren angerechnet werden, die dem Prozeßbevollmächtigten der Klägerin aus diesem Rechtsstreit erwachsen. Darauf kommt es aber nicht an. Mit der Einforderung dieser vorgerichtlichen Rechtsanwaltskosten verstößt die Klägerin nämlich gegen ihre Schadensminderungspflicht gemäß Artikel 77 CISG. Neben den Prozeßgebühren ihres Prozeßbevollmächtigten könnte die Klägerin vorgerichtlich entstandene Rechtsanwaltskosten für eine Mahnung des Beklagten nämlich dann nicht verlangen, wenn sie einen in Deutschland ansässigen Rechtsanwalt beauftragt hätte. Das wäre ihr hier ohne weiteres möglich gewesen, weil ihr jetziger Prozeßbevollmächtigter, von welchem das Mahnschreiben vom 27.06.1994 stammt, auch in Stuttgart eine Kanzlei unterhält. In seiner Suttgarter Kanzlei hat er schließlich auch die Klageschrift und auch alle weiteren Schriftsätze in diesem Rechtsstreit gefertigt. Die Fertigung auch von außergerichtlichen Mahnschreiben in der Stuttgarter Kanzlei wäre sowohl der Klägerin als auch ihrem jetzigen Prozeßbevollmächtigten durchaus zumutbar gewesen." 
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